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The word ‘house’ could be categorised as a very common and frequently used 

English word. According to Lewison LJ in Magnohard Limited v The Right 

Honourable Charles Gerald John Earl Cadogan, Cadogan Estates Limited
1
 “The 

word “house” is one of the 200 most frequently used words in the English language, 

and one of the 20 most frequently used nouns”. It is, probably, used on a daily basis 

by every English speaking person in the world and one certainly comes across it 

during its daily routine in one form or another. The Oxford English Dictionary defines 

it as; “a building for human habitation”. Most people would not be troubled, as such, 

when they come across the word. However, it seems that this simple and very 

common word has caused a plethora of cases in the English courts. Most of these 

cases relate to the Leasehold Reform Act 1967 (‘the Act’). This essay will explore 

some of the significant cases that have gone through the English courts and conclude 

with the most recent interpretation of the statutory definition of ‘house’, for the 

purposes of the Act, following the joint appeal to the Supreme Court in the cases of 

Day v Hosebay Limited
2
 and Howard de Walden Estates Limited v Lexgorge Limited

3
. 

Prior to reviewing the definition of “house” in relation to the Act it would be 

prudent to review whether the courts have been called to define what a house is in 

scenarios where no statutory definition exists. Lord Carnwath in the joint appeal of 

Hosebay and Lexgorge brought the Court’s attention to a case that was reported prior 

to the enactment of the Act, Ashbridge Investments Ltd v Minister of Housing and 

Local Government
4
. In that case Lord Denning MR defined “house” as; “a building 

which is constructed or adapted for use as, or for the purposes of, a dwelling”. The 
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similarity between Lord Denning’s definition in Ashbridge and the Act – detailed in 

the next paragraph – is significant. Lord Denning himself commented upon the 

similarities in Lake v Bennett.
5
 

“It would appear that in the Leasehold Reform Act, 1967, Parliament adopted 

these words, but added the limitation "reasonably so called.” 

From the above discussion one could potentially conclude that in the likelihood that 

the definition of “house” became a matter in issue, in a case of any statutory or 

common law context where a definition does not already exist, then the interpretation 

given by the courts, to the definition adopted under the Act, would probably be the 

one used.   

Since the essay will explore the meaning of house for the purposes of the Act, the 

start of the journey has to be from the definition provided by the Act, which can be 

found under section 2 of the Act and states: 

For purposes of this Part of this Act, “house” includes any building designed 

or adapted for living in and reasonable so called, not withstanding that the 

building is not structurally detached, or was or it not solely designed or 

adapted for living in, or is divided horizontally into flat or maisonettes; and – 

(a) where a building is divided horizontally, the flats or other units into 

which it is so divided are not separate “houses”, though the building 

as a whole may be; and 

(b) where a building is divided vertically the building as a whole is not a 

“house” though any of the units into which it is divided may be. 
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The courts have split the above definition into a two-limb test; a) is it a building 

designed or adapted for living, and b) is it a building reasonable so called “house”. 

Both limbs must be satisfied for the property to come under the Act. 

The first limb of the test has not, as such, troubled the courts to a great extent and 

the majority of case law has been in relation to the second limb. However, there has 

been an important House of Lords case, Boss Holdings Ltd v Grosvenor West End 

Properties Ltd
6
, which was, till the Hosebay case in the Supreme Court, considered 

the leading authority. In Boss Lord Neuberger took, according to Lord Carnwath, a 

grammatical analysis of the relevant statutory words. Lord Neuberger’s decision in 

Boss was justified on the premise that since the building was originally designed for 

“living in” and that the original design was still visible in the property then that was 

sufficient to bring the property within the definition in the Act in spite of its 

adaptation to other uses. Lord Carnath in Hosebay rejected the “literalist” approach 

taken by the House of Lords in Boss and at paragraph 35 adopted Lord Denning’s 

approach in Ashbridge: 

“I find myself drawn back to a reading which accords more closely to what I 

have suggested was in Lord Denning's mind in Ashbridge, that is a simple way 

of defining the present identity or function of a building as a house, by 

reference to its current physical character, whether derived from its original 

design or from subsequent adaptation.” 

However, the Supreme Court in Hosebay did not overrule Boss as it was found to be 

correct in its facts, therefore restricting its application. 
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The first important case to reach the Court of Appeal (‘CA’) where the “reasonable 

so called” part of the test was in issue was Lake v Bennett
7
. The case related to a 

building which had a basement, a ground floor and two floors above the ground, with 

the ground floor being sublet as a business. The CA held that the building in question 

was a “house reasonably so called” for the purposes of the Act regardless the fact that 

part of the building has been converted and used for business purposes. The CA, in 

particular Lord Denning, supported its decision on the fact that if the part of the 

building used for business was operated by the tenant of the remaining building then 

it would be reasonable called a “house” and come under the definition of the Act. 

Therefore the fact that, in this case, that part of the building was used for business was 

sublet was irrelevant for the purposes of the test. 

The decision in Lake, due to the similarity in facts, was considered by the House of 

Lords (‘HL’) in the case of Tandon v Trustees of Spurgeons Homes
8
 where the 

majority held that a shop with living accommodation above was a “house reasonably 

so called” for the purposes of the Act. It has to be noted that it was a 3/2 majority. In 

the Tandon  case Lord Roskill has laid down a test for scenarios of mixed use 

properties, the test is as follows: 

“I deduce from it the following propositions of law: (1) as long as a building 

of mixed use can reasonably be called a house, it is within the statutory 

meaning of "house," even though it may also reasonably be called something 

else; (2) it is a question of law whether it is reasonable to call a building a 

"house"; (3) if the building is designed or adapted for living in, by which, as is 

plain from section 1 (1) of the Act of 1967, is meant designed or adapted for 
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occupation as a residence, only exceptional circumstances, which I find hard 

to envisage, would justify a judge in holding that it could not reasonably be 

called a house. They would have to be such that nobody could reasonably call 

the building a house.” 

In Tandon only 25% of the property was occupied for residential purposes but the 

court did find that the building was a “house” for the purposes of the Act. The 

propositions in Tandon have been used in many cases and according to Hudson
9
, 

Tandon  used to be regarded by the courts as the test applicable to all cases 

concerning the second limb of the statutory definition. However, following the 

decision in Hosebay it only appears to be applicable to mixed use properties.  

The next important decision to review mixed used properties, following Tandon, 

was the Prospect Estates Ltd v Grosvenor Estate Belgravia
10

 which involved a mixed 

used property of which only a very small portion was used for residential purposes. 

The court of appeal reversed the judgement of first instance, distinguishing the current 

case from Tandon on the fact that the judge had given insufficient weight to the 

“exceptional circumstances”, echoing Lord Roskill’s propositions, of the prescribed 

use of the building in the leases, the current use of the building and the relevant 

proportions of mixed use. The case was later considered in Hosebay where it was 

accepted that the current use of the building should be one of the most determinative 

factors. 

The latest Supreme Court decision on the interpretation of the “house” under the 

Act, is Hosebay, as already mentioned above. Lord Carnath who gave the leading 

judgement, and to which all other Lords agreed, carried a review of all of the above 
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cases and explained them in a different light. However, the Supreme Court did not 

overrule any of the previous cases but restricted most of them on their facts and 

therefore restricted them on their use. The court did not rule on matters such as; the 

importance of the terms of the lease, the appearance of the building, which according 

to academics
1112

 and practitioners
13

 create potential uncertainty. According to Orji
14

 

the court missed an opportunity to take a definite stand on the point of whether it is a 

question of law or fact. The court did however made an overarching statement about 

the interpretation of the definition. Lord Carnath in paragraph 9 of Hosebay states the 

following: 

“Both parts need to be read in the context of a statute which is about houses 

as places to live in, not about houses as pieces of architecture, or features in a 

street scene, or names in an address book.” 

Lord Carnath’s introduction and above statement brings back into the test the 

“residency” requirement that the Commonhold Act 2002 (‘the 2002 Act’) has 

removed from the Act, “…reining in the scope of the 1967 Act to ‘genuine homes’ 

intended to be covered by enfranchisement.”  

Following the Hosebay decision, a case relating to the second limb of the test 

reached the Court of Appeal, Henley v Cohen
15

. The case related to a building which 

consisted of a ground floor shop and a first floor storeroom. The leaseholder decided 

to adapt the first floor storeroom into a flat, creating a mixed use building, in breach 

of the lease’s covenants. The Court of Appeal, distinguishing Tandon, held that the 
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property could not be a “house reasonable so called” and therefore did not come 

under the Act. One of the distinguishing factors, relied upon by the court, from 

Tandon was that the flat was not connected with the shop. Hudson
16

 stated that the 

test in Tandon should of have been relevant as it was mixed use premises. The Court 

of Appeal seems to intimate that Hudson’s comment would be correct if the premises 

were always mixed use or were adapted into mixed use without contravention of the 

lease. Although the lease may not be treated as a major factor in the case of Henley 

had the court not taken into account the history of the building and the terms of the 

lease, it would have allowed the leaseholder to come under the Act and force the 

freeholder to sell him the freehold. The decision can therefore be viewed as an 

equitable one, especially in light of the following passage by Mummery LJ at 

paragraph 58:  

“Having found that the conversion of the upper storey of the building was a 

breach of clause 5, the judge was, in my view, justified in concluding that the 

claimants were not entitled to rely on those unauthorised conversion works to 

assert that part of the Premises had been “adapted for living in.” 

Concluding it transpires, that following the decision in Hosebay, and the 

subsequent decision in Henley, premises that are used wholly for business purposes at 

the relevant time will not fall under the definition of “house” for the purposes of the 

Act. It is clear from Lord Carnath’s introduction in Hosebay that the Supreme Court 

has interpreted the definition of “house” taking into account the original purpose of 

the Act. The Court did not seem troubled about the removal of the “residency” 

qualification by the 2002 Act. By making reference to the Draft Bill and Consultation 

Paper of the 2002 Act the court concluded that there is no doubt that the purpose of 
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the 2002 Act was to address perceived flaws in the “residential leasehold system” not 

in the leasehold system more generally (as per Lord Carnath, Hosebay paragraph 3). 

On that analysis the Supreme Court seems to re-introduce the “residency” 

requirement as part of the test. As Hudson
17

 stated: 

“Ten years after the repeal of the residency qualification, emphasis is being 

placed on the original purpose of the legislation and freehold claims must be 

viewed in that statutory context. Premises in wholly or mainly non-residential 

use at the relevant time cannot qualify for enfranchisement.” 

Hosebay and Henley also appear to restrict or create doubts about the scenario of 

mixed used properties, which would previously fall under Tandon. Since 2002 and the 

removal of the “residency” qualification there appears to have been an increased 

number of cases reaching the appellate courts
18

. There have been half a dozen cases 

between the introduction of the Act in 1967 and 2002 and more than half a dozen 

cases between 2002 and Henley. If the Supreme Court felt that the “floodgates” had 

been opened by the removal of the “residency” qualification, then the decision in 

Hosebay may well reset the “floodgates” to ajar. However, academics and 

practitioners remain sceptical as to whether the law in settled in this area. 
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