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The gender pay gap measures the difference between men and women's average salaries. 

According to the most up-to-date figures from the Office of National Statistics (ONS), the 

current overall pay gap between men and women is 19.2% in favour of men (full and 

part-time workers).  

The draft Equality Act 2010 (Gender Pay Gap Information) Regulations 2016 (the 

"Regulations"), that stem from the Small Business, Enterprise and Employment Act 2015 

(SBEE, s.147) will introduce a new duty on relevant employers to report their gender pay 

gap. The Regulations are scheduled to come into force from 1 October 2016. They will 

apply to organisations with 250 or more employees.  

 

Overview of Topic 

 

1. Legislative background: The Equal Pay Act 1970 introduced the principle of equal 

pay for work of equal value, now replaced by the Equality Act 2010. 

2. The Equality Act 2010 (s.78) included the power to introduce mandatory pay gap 

reporting, however, this had not been used. 

3. Under the Coalition Government's The Equality Strategy - Building a Fairer Britain, a 

voluntary initiative called "Think, Act and Report" framework (TAR) was launched in 

2011. Overall, this was not a success with only a small number of businesses voluntarily 

completing a gender pay gap report. Of those that choose to report, there were a 

variety of different approaches taken which included, simple disclosure of an overall 

figure, disclosure of an overall figure with commentary and context, to more granular 

disclosure of gender pay gap by grade. The latter, more granular disclosure of gender 

pay gap by grade is in line with current requirements in Austria, Finland and Sweden.  

4. In October 2014 new powers were given to Tribunals to order employers, who are 

http://www.gov.uk/government/uploads/system/uploads/attachment_data/file/504398/GPG_consultation_v8.pdf
http://login.westlaw.co.uk/maf/wluk/ext/app/document?src=doc&linktype=ref&context=18&crumb-action=replace&docguid=I08BFCC20D60711E49E8DE5834C504F8C
http://login.westlaw.co.uk/maf/wluk/ext/app/document?src=doc&linktype=ref&context=18&crumb-action=replace&docguid=I599143A0D61F11E49A87C7D677750C0B
http://login.westlaw.co.uk/maf/wluk/ext/app/document?src=doc&linktype=ref&context=18&crumb-action=replace&docguid=I6064FBB0E42311DAA7CF8F68F6EE57AB
http://login.westlaw.co.uk/maf/wluk/ext/app/document?src=doc&linktype=ref&context=18&crumb-action=replace&docguid=I41441D70491811DFA976CC93D6A34407
http://login.westlaw.co.uk/maf/wluk/ext/app/document?src=doc&linktype=ref&context=18&crumb-action=replace&docguid=IC69C77B1491811DFA52897A37C152D8C
http://www.gov.uk/government/publications/the-equality-strategy-building-a-fairer-britain-progress-report


    Page  2 

found to be in breach of the Equal Pay provisions or where there was a finding of gender 

discrimination related to pay, to conduct an Equal Pay Audit and publish the results. 

However, this power is subject to many exemptions which limited its practical effect. 

Further, the equal pay questionnaire procedure was abolished. 

5. From October 2016 mandatory gender pay gap reporting for companies with 250 or 

more employees will be introduced. 

6. The Regulations: The draft regulations require: 

a. Companies with 250 or more employees;  

b. To analyse their gender pay gap profile; 

c. And publicly disclose details of their gender pay gap.  

 

7. The new duty affects those employers: 

a. In England, Wales and Scotland. The current draft regulations do not apply to 

Northern Ireland; 

b. With at least 250 employees; 

c. In the private and voluntary section. It is important to note that they do not apply 

to the Public Sector although the Government has indicated that the duty will be 

extended to the Public Sector in due course.  

8. A relevant employee is one who ordinarily works in Great Britain and whose contract is 

governed by UK legislation (reg.1). 

9. What should be disclosed? In summary, the following should be disclosed (see regs 

4 - 7): 

a.  Mean gender pay gap. The objective here is to reflect the full earnings distribution. 

The Government considers this useful because men are often over represented at 

the high earnings extreme and women at the low earning extreme.  

b. Median gender pay gap. The Government considers this is the best representation 

of the "typical" difference as it should be unaffected by a small number of very high 

earners. 

c.  Mean gender bonus gap within a 12-month period . Employers are required to 

disclose the difference between the mean bonus payments paid to men and women 

for those who receive bonuses and the proportion of male and female employees 

who receive a bonus. 

d.  Distribution of men and women in salary quartiles. A quartile of pay is four equally 

divided bands of pay from lowest to highest.  

 

10. The Draft Regulations have opted for a single figure difference in average earnings, 

expressed as a percentage of male earnings. It was previously thought that bonus 

might be required to be expressed separately however this has not happened. 

11. What is Pay? In summary, the following is included; basic pay, paid leave, maternity 

pay, sick pay, bonus pay, shift premiums and most allowances.  

12. The following are excluded from "pay"; overtime pay, expenses, benefits in kind, 

arrears of pay, tax credits, redundancy payments and the value of salary sacrifice 
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schemes. 

13. Calculations will be based on an hourly pay rate for each employee. 

14. Where to publish the gender pay gap: information: The Employer's searchable 

UK website. The information should remain there for three years and be accompanied 

by a statement confirming it is accurate and signed by an appropriate senior person in 

the organisation. It will also be uploaded to a Government sponsored website and the 

Government intends to produce league tables showing compliant and non-complaint 

employers. 

15. Timetable: Further consultation closed on 11 March 2016. The Regulations are to 

come into force on 1 October 2016. Relevant employers will be required to take 

preliminary snapshot of their pay data as at 30 April 2017 which should be analysed and 

published by April 2018 and annual reporting required thereafter. 

16. The Regulations have set a specific date, 30 April each year starting April 2017, for 

employers to prepare a preliminary snapshot of data about a particular pay period. The 

particular pay period being the period the employer usually pays the employee (e.g. 

weekly, monthly). 

17. Employers can then analyse and publish the information any time within 12 months 

following the prior year's disclosure. 

18. The first date for publishing reporting information is therefore by no later than 30 April 

2018 and annually thereafter. 

19. Risks: There are no civil penalties for non-compliance (although this will be kept under 

review). However, it is thought that the Government intends to produce publicly 

displayed tables of reported pay gap by sector. It is thought that it should identify and 

highlight employers publishing full and explanatory information and may also publicise 

those known not to have complied.  

20. Risks of non-compliance with the Regulations or an adverse gender pay gap disclosure 

include: 

• Reputational damage; 

• Negative publicity; 

• Impact on employee attraction, engagement and retention; 

• Employee claims for equal pay; 

• Adverse impact on procurement process.  

21. What should companies be doing now? There is an opportunity between now and 

when the Regulations come into effect for companies to: 

a. Familiarise themselves with the full details of the new requirements; 

b. Quantify their gender pay gaps as early possible in order to consider causes, 

address any issues that arise; 

c. Ensure their data is readily accessible and in good shape; 

d. Consider the benefit of undertaking an early review under legal privilege to prevent 

any challenging data becoming disclosable on any equal pay or gender 

discrimination claim whilst addressing any issues which arise. 
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22. Guidance: The Government intends to publish guidance to assist employers 

implement the Regulations. It is hoped it will cover issues such as how to account for 

different governance structures such as subsidiaries and parent companies and the 

options for voluntary narrative. 

23. Future changes: The publication requirement is also likely to be extended to public 

sector employers in the future. 

 

Key Acts 

Small Business, Enterprise and Employment Act 2015 

 

Key Subordinate Legislation 

Equality Act 2010 (Gender Pay Gap Information) Regulations 2016 (the draft regulations) 

 

Key Quasi-legislation 

None. 

 

Key European Union Legislation 

None. 

 

Key Cases 

None. 

 

Key Texts 

None. 
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Analysis 

KEY AREAS OF COMPLEXITY OR UNCERTAINTY 

 

None. 

 

LATEST DEVELOPMENTS 

 

None. 

 

POSSIBLE FUTURE DEVELOPMENTS 

 

None. 

 

HUMAN RIGHTS 

 

None. 

 

EUROPEAN UNION ASPECTS 

 

None. 

 

Further Reading 

The Equality Strategy - Building a Fairer Britain 
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