
Recognised Tenants’ Associations—Part 1
Rebecca Cattermole
Barrister, Tanfield Chambers, London

Certificates; First-tier Tribunal; Recognition; Tenants’ associations

This is the first in a series of three articles about recognised tenants’ associations (RTAs) exploring
the FTT’s discretion in granting certificates of recognition in light of recent case law. The second
article will examine the constitution of RTAs, and the third will consider the DCLG discussion
paper and its outcomes.

At the beginning of this year, the Upper Tribunal (Lands Chamber) gave judgment in what
was originally a rather innocuous case, Rosslyn Mansions Tenants’ Association v Winstonworth
Ltd [2015] UKUT 11 (LC). It concerned an application in respect of a small block of flats in North
London by a tenants’ association who, having been met by an obstructive landlord, sought to
obtain a certificate of recognition from the First-tier Tribunal Property Chamber (Residential
Property) (FTT) under s.29 of the Landlord and Tenant Act 1985. But the successful appeal of
the FTT’s decision to dismiss the application—on the basis that only 57 per cent of tenants were
members—has brought into sharp focus how such applications should be determined, and
overturned a standard approach adopted for the last 30 years.
The case coincides with a major campaign—attracting cross party support—to increase the

protection and rights afforded to long leaseholders. In 2013, the Leasehold Knowledge Partnership
and Carlex wrote to the Secretary of State for the Department of Communities and Local
Government (DCLG) proposing changes to facilitate the recognition of tenants’ associations.
Following the Upper Tribunal decision in Rosslyn Mansions, and the FTT decision in One West
India Quay Residents’ Association’s hotly contested application for recognition (see One West
India Quay Residents Association v OneWest India Quay Development Company (Eastern) Ltd
and No.1West India Quay (Residential) Ltd , LON/00BG/LRA/2013/0008), the DCLG has issued
a “discussion paper” to explore ways in which to make it easier for tenants’ association to obtain
recognition.

Statutory framework
Section 29(1) of the 1985 Act, defines a recognised tenants’ association as:

“an association of qualifying tenants (whether with or without other tenants) which is
recognised for the purposes of the provisions of the Act relating to service charges either
by notice given by the landlord or by a certificate in relation to dwellings in England of the
First- tier Tribunal.”

Subsection (4) defines “qualifying tenants”:

“… for the purposes of this section a number of tenants are qualifying tenants if each of
them may be required under the terms of his lease to contribute to the same costs by the
payment of a service charge.”
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Service charge is defined in s.18 as an:

“amount payable by a tenant of a dwelling as part of or in addition to the rent—
(a) which is payable, directly, or indirectly, for services, repairs, maintenance,

improvements or insurance or the landlord’s cost of management, and
(b) the whole or part of which varies or may vary according to the relevant costs.”

Subsections (5) and (6) confer power on the Secretary of State to make regulations specifying:

• the procedure which is to be followed in connection with an application for, or for
the cancellation of, a certificate;

• the matters to which regard is to be had in giving or cancelling a certificate;
• the duration of such a certificate; and
• any circumstances in which a certificate is not to be given.

To date, no regulations have been made. The FTT’s power to grant a certificate is thus triggered
if:

• the applicant is an association of tenants (whether with or without other tenants);
and

• each of those tenants are required under the terms of their respective leases to
contribute to the same costs by the payment of a service charge.

Section 29 does not impose any other limitation.

Non- statutory guidance
The DCLG discussion paper refers to “current guidelines” having been in place since October
1980 and helpfully appends the text of guidance purported to be issued by Housing Division 5,
Department of the Environment Housing (Policy) Division 4, Welsh Office. That text explains the
absence of regulations as being due to insufficient information about the circumstances of tenants’
association and the desirability of seeing how the procedure for recognition would operate in
practice.
Thirty years on and there remains little appetite for introducing regulations in the near future

albeit for different reasons. Although it is suggested in the discussion paper that the 1980 guidance
remains “in force”, there have, of course, been successive “guidance documents” issued since,
including the DCLG document “Residential Long Leaseholders: A Guide to Your Rights and
Responsibilities” and the Ministry of Justice “Guidance on Recognition of Tenants’ Association
General Information About the Process” known as T545 in July 2014 and revised in January
2015.
Any guidance, however, is simply that—just guidance. It is neither regulatory nor statutory

guidance. It may be taken into account as persuasive authority on the legal meaning of its
provisions (see R. v Montila [2004] UKHL 50; [2004] 1 W.L.R. 3141) and it may throw light on
the background to the legislation thereby enabling the court to understand better its purpose.
However, that is as far as it goes (see Yemshaw v Hounslow LBC [2009] EWCACiv 1543; [2010]
H.L.R. 23 at [28]). The current guidance is also flawed in many respects and the recent cases
have illustrated the fallibility of the guidance.
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The 60 per cent threshold
Since 1980, the Secretaries of State have considered that, as a general rule, the membership
of the proposed RTA should represent at least 60 per cent of the flats in the block, being a figure
equating to a substantial proportion of tenants. There are three obvious difficulties with this.
First, there is no statutory underpinning of such conditions. The 1985 Act imposes no minimum

60 per cent threshold for the recognition of a tenants’ association. The only numerical limitation
is that there has to be more than one tenant. Secondly, there seems to be no real justification
for the “substantial proportion” requirement. Conceivably, it is to avoid rival RTAs in the same
building, or a minority of tenants forming an RTA. This in itself, however, is not problematic; the
rights and powers granted to RTAs are (subject to the right to appoint a surveyor) no more than
those granted to leaseholders; the difference being that the RTA takes the role of representing
and communicating with the landlord as a group rather than on individual basis. Thirdly, there
is a stark contrast with the right to appoint a manager under Pt II of the Landlord and Tenant Act
1987 where an application may be made by just one tenant. Likewise, the right, under Pt II of
the Commonhold and Leasehold Reform Act 2002, to take over the management of a block of
flats through an RTM company only requires 50 per cent of the tenants to be members of the
RTM company at the time the claim notice is given. The effect of such rights is more extensive
than the right of an RTA to appoint a surveyor. Yet, the guidance requires a higher proportion
of members of a tenants’ association for it to be recognised than for a manager to be appointed
or for a tenant company to take over the management of a block.

Rosslyn Mansions case
It was the imposition of the 60 per cent threshold which formed the substantive part of the appeal
in Rosslyn Mansions.The appellant association members were all tenants at Rosslyn Mansions,
21 Goldhurst Terrace, London. The respondent was the freehold owner of Rosslyn Mansions.
The property comprised 13 residential flats. Four of the long lessees were members of the
association. Four other leaseholders, including a director of the landlord company, did not wish
to join and the remaining five were let under a short term tenancies with no liability to pay a
variable service charge.
Excluding the director, out of the leasehold owners of the seven flats, the four who were

members made up 57.1 per cent of the service charge payers. The same members, however,
were responsible for 70 per cent of the quantum of the service charges payable by qualifying
tenants. An application was made to the FTT for a certificate of recognition. The FTT refused to
grant a certificate of recognition primarily on the basis that the appellant fell short of the
requirement in the criteria usually adopted that recognition should only be given to associations
who represent at least 60 per cent of the variable service charges. In refusing permission to
appeal, the FTT held:

“ … there is nothing in the guidelines issued by the Secretaries of State for a Tribunal to
take into account of the different percentages of service charge payable by any tenant. The
Tribunal was and remains satisfied that insufficient membership of the proposed association
exists for the grant of a certificate in this instance.”

Allowing the appeal, HH Judge Huskinson held that the FTT has a wide discretion under s.29.
Although the size of the proportion of potential membership of the RTAmay be taken into account,
it is only one relevant consideration. Section 29(1) does not impose any requirement for a
minimum percentage. It would, therefore, be wrong for the FTT to consider an application for a
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certificate on the presumption that, absent special circumstances, a certificate should be refused
if the proposed membership represents less than 60 per cent of the potential membership.
The proportions may be measured in different ways. Thus, the overall variable service charges

payable by those members may also be relevant. Judge Huskinson gave an example: it would
be possible to have a building where there were three large flats paying 20 per cent of the total
service charges with the remaining small flats paying only eight per cent of the total service
charges. He agreed that the proportion of the overall variable service charges payable by the
members of the association would be pertinent even if the number of tenants fell below the 60
per cent guideline figure.
Measurement of the proportion of tenants was raised in One West India Quay. It was argued

by the respondent that the FTT should take into account the level of service charges payable
by members of the RTA based on floor space. The building was a 33-storey block situated
adjacent to West India Quay Docklands Light Railway station. The lower two floors of the building
comprised the Marriott Hotel and 47 apartments described as the Marriott apartments. The upper
floor apartments extended to 53 per cent of the floor space comprising 158 residential flats (the
Upper Apartments). The Upper Apartments paid 100 per cent of the service charge in relation
to the services provided to their part of the Block and 53 per cent of communal service charges.
The FTT declined to take into account the floor areas because, as with Rosslyn Mansions, it

felt beholden to those factors identified in the guidelines. It is questionable whether such
reasoning, albeit not the outcome, would withstand Rosslyn Mansions. The FTT did find that the
Upper Apartments were probably liable for a larger percentage than non- members in any event.
One matter which was left undecided in Rosslyn Mansions was whether account should only

be taken of qualifying tenants who are wholly independent of the landlord. In that case, one of
the two directors of the landlord company was a long leaseholder of a flat. Similar problems
arise where leases are granted to family members. In such cases, the director or relative would
fall within the definition of qualifying tenant under s.29 and there is the potential problem of a
landlord seeking to skew the figures. In truth, it is suggested this becomes less of a problem
following the decision in Rosslyn Mansions. The wide discretion conferred by s.29 would permit
the FTT to compare the proportion of potential RTAmembership including the landlord associated
leaseholders with a calculation excluding them. The writer’s second article will examine the
constitution of an RTA and persons entitled to become members in more detail.

Other relevant factors
The factors to be taken into account are not limited to considering proportions of the potential
membership (on whatever basis that might be). Judge Huskinson left open the possibility of
considering other matters relating to the management of the building; he allowed the appeal on
the basis that the FTT did not go on to consider whether the history of complaints and the
apparent breakdown of relations was a factor which weighed in support of the giving of the
certificate. The FTT had merely observed that any complaints could be dealt with by existing
rights for tenants without the need for the RTA.
It is suggested that, although the FTT is correct that tenants can air their grievances by

challenging, for example, the service charges, without the existence of the RTA, it ignores two
important facets of an RTA. First, once the tenants’ association is recognised, communication
may be via the secretary of the RTA on behalf of the member tenants (for example, supply of,
and inspection of documents in support of, a written summary of the costs; and consultation on
proposed works and qualifying long term agreements). This facilitates communication between
the landlord and the tenants. Secondly, s.84 of the Housing Act 1996 gives the RTA a right to
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appoint a surveyor to advise on any matters relating to, or which may give rise to, service charges
payable to a landlord by one or more members of the RTA. The statutory appointment of a
surveyor, which becomes effective on notice in writing to the landlord, carries statutory rights of
access to documents and premises as detailed in Sch.4 of the 1996 Act.
The raising of the issue of complaints regarding management or service charges is not to seek

a means of redress (that is for another application). It is argued it would be relevant, however,
in so far as communications—which have broken down between landlord and tenants—may be
facilitated by the existence of the RTA.

Conclusion
The recognition of tenants’ associations may not, until recently, have featured on any list of
priorities but the increasing calls to give leaseholders a more powerful voice has led to a growing
number of tenant groups seeking recognition as the first, of many steps, to address a wider
problem of property management.
The decision in Rosslyn Mansions has demonstrated the dangers in a strict adoption of the

non-statutory guidance and the consequences of fettering what is an otherwise broad discretion.
It is likely this will become more significant given the growing complexity of mixed use
developments. At the moment everything is up for grabs.

Rebecca Cattermole of Tanfield Chambers appeared for the appellant in Rosslyn Mansions.

The law is stated as at June 19, 2015.
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