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ask: when is
trespass not a
trespass?
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art55 of the CPR deals exclusively with
possession claims, providing for two
forms of possession claim. First,

general possession claims, and, second, pos-
session claims against trespassers. The most
significant distinction between the twois the
date on which the court willlist a first hearing.

The ordinary rule for the listing of general
possession claimsis that the hearing will be
rotless than 28 days for the date of issue; the
standard peried between theissue of the
claim and the hearing will be not more than
eight weeks; and the defendant must be
served with the claim form and particulars of
claimnotless than 21 days before thehearing
date (CPRrule 35.5(3);.

Inapossession claim against trespassers
there is no explicit restriction on the listing of
hearing. The occupieris, however, entitled to
minimum period ef notice: in the case of
rasidential property theclaim form and par-
ticulars of claimn must be served not less than
five days before the hearing and in the case of
other land (for example, commercial prop-
erty) service must benot lessthan two days
before the hearing (CPR rule 55.5(2)).

Thereis therefore clearbenefittoa
landlord lobe abletebringits claim as a
possession claim against trespassers.

CPRrule 55.1 defines “a possession claim
against trespassers” as meaning: “A claim for
the recovery of land which: the claimant
allegesis occupied by a persen(s) who
entered or remained on the land withcut the
consent of a person entitled to possession of
thatland but dees notinclude & claim against
atenant or sub-tenant whether his tenancy
hasbeen terminated or not.”

Aclaim against a former licensee can be
brought as a possession claim against tres-
passers. Curicusly, however, other actions

against‘trespassers’ properly so called (cases
where the occupier hasnorightto posses the
land} may be excluded from the definition.
Where an owner of land permits anotherto
enter upon and occupy that land under one of
the fellowing, the landowner will be entitled
toimmediate possession upon the expiry of
the tenancy by effluxion of time in the first
two examples and on demand in the third. If
the oceupier thereafter fails to give up posses-
sion he (the occcupier) will be a trespasser:

B Non-assured residential tenancy (the
number of these cases will have signifi-
cantly reduced following the threshold
being raised from £25,000 to £100,000 per
annum with effect from 1 October2010).

@ Commercial tenancy excluded from the
protection given by the Landlord and
Tenant Act1954.

@ Tenancy atwill

The occupier, however, is a former tenant
and therefore the landowner is excluded
frombringing his claim as a possessicn claim
against respassers. No doubt the landowner
will be surprised tolearn that, despite having
agreed with the occupier a form of tenancy
with limited security, if the occupier does not
deliver up possession at the end of his ten-
ancy he (the landowner} will have to wait
some eight weeks for a hearing date on his
claim for possession and thenmaybea
further three or four weeks for abailiff's
appointment to enforce his order.

This is less of a problem in the case of
excluded commercial premises. Property that
is notlet as a dwelling is not subject to section
3 of the Protection from Bviction Act 1977.

Consequently, possessioncanbe recovered by
peacefiil re-entry and the changing of thelocks.



Getting in early
ifthe landownermust recover pessession
through the courts, how canhe, inthe types
of case referred to, obtainan early hearing
date for his claim despite the claim not being
a possession claim against trespassers? Two
means appear to commend themselves:
B [ndorsing the claim form with the
ground for possession being ‘trespass”,
# Making anapplication to shorten time.

Ineachofthe types of caseidentified, when
the tenancy comes teanend the claimanthas a
right to possession and the occupierwho holds-
overisa’brespasser” even though the claim tobe
broughtisnot “a possession claim against tres-
passers” within the meaning of part55.

In the claim form N, the ‘ground’ for pos-
session mustbeidentified. Courts when listing
possession claims will generally give anearlier
hearing dale o claims wherethe 'trespass’
boxis ticked, Itis certainly argnable thatin the
typesof caseidentified the ‘trespass’ ground
can fegitimately be checked. Whileitwould
notbe appropriate touse form N121 for the
particuidars (particulars of daim — trespass),
as paragraph2 of the form requires a statetnent
thatthe defendant hasneverbeena tenant of
theland, the cause of action, the ‘ground’ for
possession, isnevertheless trespass.

Ifby marking the ground as ‘trespass’on
the claim form the courtlists the hearing earlier
thatit would ordinarily doso for a general
possession claim (having regard to the timings
referred to already), the claimant willhave
toapply atthathearing for anovder retrospec-
tively shortening the required time periods,

Alternatively if the ‘trespass’ ground is
not checked, or the courtis not willing to give
anearly listing, an application canbe made
atthe time of issue or immediately thereafter
for the court to shorten the fime periods and
bring forward the hearing date.

Whether the application is made retrospec-
tively at the hearing or prospectivelyin
advance, the court is empowered to shorten
time or bring forward a hearing dateby CPR
rule3.1(2)(a) and (b). While paragraph 3.2 of
the practice direction to part 53 gives an
example of a case when that power mightbe
used (where there hasbeen or thereis the
threat of an assaulf) the discretion to sherten
timeis not feltered and whereitis appropri-
ate to do so the court will exercise the power.

If the claimant s making the application at
the time of the possession hearing the court
will no doubt wish to examine what, if any,
defence there is to the claim. If thereisno
genuine defence the stronger the argument
for granting the application.

1f the application is being made at the time
ofissue or immediately thereafter, the
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evidence in support must deal with theneed
for an early hearing and explain why itis
appropriate for the application to be dealt
with by the court without notice and without
ahearing (CPR rule 23.4 and 23.8):C[early
the claimant will want to emphasise that it
has an absclute right toimmediate posses-
sionand the defendantis a trespasser.

Shortening time

Itis advisable as an alternative Lo thal applica-
ton teinvite e court {(by raising the pointin
the applicalion notice or in the evidence) to
make the order shortening time of its own
motion (rule 23.8(c)). Whetheritismade on
application or of the court’s own motion, the
ordermust comply with CPR rule23.10 (direct
that the defendant may withinseven days of
service apply toset aside or vary the erder).

-

trespass

When considering by how much the court
isbeing asked to sherten time, reference must
be had to CPRrule 6.14 and the deermed date
forservice of a claim form.

I allowing the claim to be listed early the
court willin alllikelihood need teshorten
the time pericds for the following:

# Thelisting of the hearing of the claim
earlier than the minimum 28 days
from the issue of the clain.

@ The time for service of the claim from
the minimum of 21 days from service
of the particulars of claim.

# The time (or service of a defence from
the minimum of 14 days from service
of the particulars of claim.

Shortening the time for service of a defence
is perhaps the most significant order. If the
application to shorten time is being made
atthe hearing and the matter isbeing heard
within 14 days of service on the defendant
of the particulars of claim, the courtwill
effectively be asked tohear the case without
the defendanthaving had the opportunity
of putting in a defence.

The counter-argument of course is that if
thereis a defence to the claim the defendant
canidentify it orally at the hearing; if thereis
ne defence then the defendant is not preju-
diced by nothaving been afforded the usual
time in which to file one.

Neverthelessif the defendantis tobe
deprived of the usual period allowed for
the filing of a defence it is essential that the
claimant gives full and clear particulars
inhis particnlars of claim of the facts and
matters upon which the possession claim
isbased. Any uncertainty in the way that
the claim hasbeen pleaded can be relied
upon by the defendant as a reason fornot
shortening the prescribed time periods.

If the court is considering the application
to shorten time at the hearing and concernis
expressed as to the exercise of the power,
abalance mightbe struck by inviting the
court to order possession but for the claimant
to consent to the ordernot being enforced
by a bailiff before a fixed date.

Consentcould be given to the order for
possessionnot taking effectbefore a fixed date
(arguably up tosix weeks from the date of the
hearing on the grounds of exceptional hard-
ship —section 89 of the Housing Act 1980);
however, awarrant for possession cannot
be applied foruntil after the possession date,
and there may be delay of up to three to four
weeks for a bailiff’'s appointment.
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