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he number of loans for
house purchases in the
UK reached 55,000 in

October, the highest level since
December 2007, according to
figures from the Council of
Mortgage Lenders (CML). The
CML said that the number of
buyers has risen from the low
point of 23,000 loans advanced
in January 2009. The pattern of
increase is, however, not
repeated with loans for
remortgaging which have
remained static at 33,000 for
two months. The CML also said
that trends indicate that
borrowers are choosing tracker
mortgages because they have
greater expectation that interest
rates will stay near to current
levels for the immediate future.
CML director general Michael
Coogan said that the UK is
experiencing a two-speed
mortgage market, where low
interest rates and sustained
increases in property value are
driving people back to move
home. He continued, “The same
low interest rates provide little
incentive for borrowers to
refinance their loans. This,
coupled with ongoing tightness
in lending criteria, continues to
hold back the mortgage market.”

he property website
Rightmove.co.uk has
predicted that the UK

property market is to see
stagnating asking prices over
the coming year. 

According to its December
house price index, asking
prices have declined by 2.2%
to an average of £221,463.
Prices in London fell 1.2%. In
the North of England, a 5.8%
fall was also recorded since
November.

he Law Society is
warning parents to
take advice from a

solicitor before handing
over large amounts of
money to their children to
help them onto the housing
ladder. The Society says
that following the end of
the stamp duty holiday on 
1 January 2010, as
announced by the
Chancellor of the
Exchequer in his pre-Budget
report, it is likely that
property may be out of

reach for many first-time
buyers. Law Society
President Robert Heslett
said, “It is very important
that all parties involved are
comfortable with the
arrangement and everyone
knows where they stand
with regards to paying back
the money”. 

He continued, “Handing
over a large amount of
money with no legal structure
in place is a minefield … it
could tear families apart if
things go wrong.”

he government is to
assist council and local
authorities to create

models for the development
of housing in rural areas. A
£1m fund provided jointly by
the Department for
Communities and Local
Government and the
Department for Environment,
Food and Rural Affairs, aims
to provide expert assistance
and training in design for
councils. In addition, a
consultation document has
also been published on
proposals to encourage rural

landowners to release more
land that can be used to build
affordable housing for local
people. Proposals include
allowing landowners to retain
the freehold on the land with
housing associations paying
an upfront or annual payment
for the lease. 

Housing Minister John
Healey said that he hoped the
proposals would help to solve
the real problem of affordable
housing in the countryside.

The move was welcomed
by the Royal Institution of
Chartered Surveyors (RICS).

Project manager at RICS
James Rowlands said that
their research indicated that
up to 40% of landowners
would be willing to sell land
at below market value if they
were able to retain some
control over it. 

Rowlands said that
“innovative proposals are
essential if land is to be
released at the right price for
housing to be affordable.”
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Mortgage lending
rising slowly 

Law Society warns over deposits

he New Law Journal
(www.newlawjournal.
co.uk) is to host a live

panel discussion on the key
proposals of Lord Justice
Jackson’s final report on civil
costs litigation on Thursday
14 January 2010. The

webinar will be chaired by
the leading authority on civil
procedure and costs,
professor Dominic Regan.
The webinar will be
broadcast after the official
press conference for the
launch of Jackson LJ’s report.

he Property Law
Newsletter is now
available online at

http://www.propertylawnews
letter.co.uk/.co.uk/. Registered
users can share and exchange

views, ask and answer
questions posed by other
users, comment on and rate
news and create a profile that
will allow users to
communicate with each other.

T
T

T

Jackson costs

PLN online

2010 market to
“stagnate”
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Legislation

Land Registration (Proper
Office) (No 2) Order 2009

Housing Benefit
(Miscellaneous
Amendments) Regulations
(Northern Ireland) 2009 

Draft The Non-Domestic
Rating (Chargeable
Amounts) (England)
Regulations 2009

Enactment Citation
SI 2009/2727 
Commencement Date
11 January 2010
Legislation Affected
SI 2009/1393 revoked
Enabling Power
Land Registration Act 2002, s 100(3)
SI 2009/2727:
Swansea Land Registry will cease to be a proper
office on 11 January 2010

Enactment Citation
SR 2009/382
Commencement Date
21 December 2009
Legislation Affected
SR 2006/405, SR 2006/406, SR 2006/407
amended
Enabling Power
Social Security Contributions and Benefits
(Northern Ireland) Act 1992, ss 122(1)(d), 129(2),
132(4)(b), 171(1), (3), (4); Social Security
Administration (Northern Ireland) Act 1992, ss
73(1), 165(1), (4)-(6) 
SR 2009/382:
Earnings of up to £92 a week disregarded from
permitted work in housing benefit 

Enactment Citation
SI 2009/Draft
Legislation Affected
SI 1999/3379 amended
Enabling Power
Local Government Finance Act 1988, ss 57A,
140(4), 143(1), (2)
SI 2009/Draft:
Transitional scheme for the 2010 revaluation
brought into effect

Designates particular offices of the land registry as the
proper office for the receipt of specified descriptions of
application under the Land Registration Act 2002. It
replaces the Land Registration (Proper Office) Order 2009.
As a consequence of this Order, on 11 January 2010, the
Land Registry’s Swansea Office (Cofrestrta Tir Swyddfa
Abertawe) will cease to be a proper office and the
administrative areas previously dealt with by that Office will
be administered by the Land Registry, Wales Office.

Make various amendments to the Housing Benefit
Regulations (Northern Ireland) 2006, the Housing Benefit
(Persons who have attained the qualifying age for state
pension credit) Regulations (Northern Ireland) 2006 and the
Housing Benefit (Consequential Provisions) Regulations
(Northern Ireland) 2006. In particular they;
• allow a disregard of earnings of up to £92 a week from

permitted work in housing benefit (this would apply to
housing benefit claimants who are also claiming
incapacity benefit, severe disablement allowance or
contributory employment and support allowance). The
intention is to encourage more people across the range
of incapacity benefits to try part-time work without fear
of their benefit being disrupted.

• redefine housing benefit overpayments to simplify the
overpayment process in rent allowance cases where
claimants move house but, due to a delay in notifying the
move, continue to receive housing benefit for their
previous home. The new provision will allow the Housing
Executive to process these “change of address” cases as
a simple “offset”, rather than by raising an overpayment
which is immediately recovered in one lump sum from
the Housing Benefit owing for the new property.

• clarify the provisions concerning housing benefit for rent
and service charges in relation to equity-sharers. Equity-
sharers are not excluded from housing benefit in respect
of rent (liable in respect of the part of the property they
do not own) or service charges. There are no equivalent
Great Britain amendments, as this arises in an area of
legislation where different terminology is necessary for
Northern Ireland to achieve the same effect as the
provision for Great Britain.

The rules are due to come into operation on 21 December
2009 and 1 and 5 April 2010.

Make provision in relation to the transitional arrangements
for phasing in increases and reductions in non-domestic
rate liabilities over five years following the revaluation of the
non-domestic rating lists effective on 1 April 2010.
Ensure that the small business rate relief is applied after
the transitional arrangements have been applied but the
associated supplement is outside the transitional scheme.
Apply to properties on both local rating lists and to
properties on the central rating list maintained by the
secretary of state.

Legislation update
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Case digest

Clarence House Ltd v National
Westminster Bank plc
[2009] All ER (D) 70 (Dec); [2009] EWCA
Civ 1311
8 December 2009

Landlord and tenant – Assignment of
lease – Assignment – Covenants against
alienation – Tenant transferring economic
benefits and burdens to third party
without assigning leasehold interest –
Defendant tenant entering into virtual
assignment of lease whereby all
economic benefits and burdens of lease
transferred – Judge finding defendant in
breach of covenants in lease – Whether
defendant parting with possession of
premises or sharing or permitting sharing
of possession of property.

By a lease made in 1985, between the
claimant’s predecessor in title, as
landlord, and the defendant’s predecessor
in title, as tenant, office premises were let
for a term of 25 years. The present
landlord was the claimant and the present
occupier was Mercer Ltd, to whom the
defendant underlet the entirety of the
premises, in 2001, with the consent of the
claimant for a term of years expiring in
December 2010. A nominal reversion of
three days was retained. The lease
contained alienation covenants,
including: (i) not to execute any
declaration of trust with regard to the
premises; (ii) not to share possession of
the property; (iii) not to underlet the
premises without the landlord’s consent;
and (iv) not to assign the premises
without the landlord’s consent. In June
2005, a virtual assignment of the lease
was made between New Liberty Property
Holdings and the defendant, pursuant to
a master agreement made between the
Royal Bank of Scotland and New Liberty.
By that virtual assignment, all economic
benefits and burdens of the lease and
underlease to Mercer were transferred to
New Liberty but without any actual
assignment of the leasehold interest or
any change in the occupancy of the
premises. The defendant executed a
power of attorney in favour of New
Liberty, which enabled it to act in the
name and on behalf of the defendant in

relation to the premises, in accordance
with the terms of the virtual assignment.
The consent of the claimant to the virtual
assignment was not sought. Accordingly,
the claimant issued a claim seeking a
declaration that by entering into the
virtual assignment the defendant had
acted in breach of the terms of the lease
in that the arrangements constituted a
declaration of trust or a sharing of or
parting with possession or the creation of
a derivative underlease or an underletting
or an assignment without consent. The
judge found for the claimant, concluding
that the defendant had acted in breach of
the standard-form alienation covenants
contained in the lease. He declared that
by entering into the virtual assignment the
defendant had either parted with
possession of the property to New Liberty
or had at least shared or permitted the
sharing of possession of the property with
New Liberty. However, the judge stated
that the virtual assignment did not
amount to an underletting, but against
that there had been a breach of the
restriction against permitting sharing of
possession or occupation. The defendant
appealed.

The issue was whether the defendant
had parted with possession of the
premises to New Liberty or shared or
permitted the sharing of the possession of
the property with New Liberty. A further
question arose as to whether by entering
into a “virtual assignment” of leasehold
premises, the tenant of those premises
acted in breach of the standard-form
alienation covenants contained in the
lease under which the premises were
held.

The appeal would be allowed.
A covenant which forbade a parting

with possession was not broken by a
lessee who in law retained the
possession even though he allowed
another to use and occupy the premises.
There were two elements necessary for
legal possession: (a) a sufficient degree
of physical custody and control; and (b)
an intention to exercise such custody
and control on one’s own behalf and for
one’s own benefit. The hallmark of the
right to possession was the right to
exclude all others from the property in

question. A leasehold covenant against
parting with or sharing possession was
concerned with the question whether the
tenant had allowed another into physical
occupation with the intention of
relinquishing his own exclusive
possession of the premises to that other.
The landlord might assign the right to
receive the rent without assigning the
reversion. Such an assignment treated
the rent as a chose in action and the
assignee acquired no interest in the
reversion. The assignee could recover
the rent as a debt but could not forfeit
for non-payment of rent or distrain for
rent; those rights being an incident of the
reversion which did not pass to the
assignee. Even an express assignment of
the rent itself would not amount to
sharing or parting with possession of the
demised premises.

At the time the virtual assignment
had been entered into, and at all
material times thereafter, the defendant
was not, and had not itself been in
possession of the demised premises. The
occupier and person in possession was
Mercers. By virtue of the underlease, the
defendant had divested itself of
possession and Mercers, alone, had
been in possession. The virtual
assignment had not altered that. Since
the defendant had not been in
possession, it had not parted with
possession to New Liberty nor had it
shared possession by reason of entering
into those arrangements. The
appointment of managing agents to
collect rent for the defendant would not
put the defendant in breach of the
covenant against parting with
possession nor could it be argued that if
the managing agent were to keep ten
per cent of the rent that would be a
sharing of possession. Accordingly, New
Liberty, had not, when it collected rent
as agent of the defendant, received that
rent itself in the sense of putting it into
possession of the demised premises. In
all the circumstances, the defendant had
not, by entering into the virtual
assignment, shared possession or parted
with possession of the demised premises
or any part of it.

Lam Kee Ying Sdn Bhd v Lam Shes Tong
[1974] 3 All ER 137 considered; Kataria v
Safeland plc [1998] 1 EGLR 39
considered; Akici v LR Butlin Ltd [2006]
2 All ER 872 considered.

Decision of Judge Hodge QC [2009] 3 All
ER 175 reversed in part.

Case digest
Case digests provided by All England Law Reports
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Introduction
Chancel repair liability is an ancient
interest which benefits a large number of
pre-Reformation churches in England and
Wales. It enables Parochial Church
Councils to require owners of former
rectorial land to fund repairs to the
chancel of their local church. 

Historically the rector of a church was
responsible for repairs to “the chancel”
(the space around the altar at the east end
of the building) and was able to pay for
these repairs with the income from
rectorial land. In many instances the
liability continues notwithstanding that the
land has been subsequently sub-divided
into various parcels. The owners of such
land are called “lay rectors”.

Problems associated with 
chancel repair liability
� Determination of liability – can be

very difficult:
• Liability is attached to land not

buildings; in fact the burdened land
may not be immediately adjacent to
the church. It may even attach to a
new property in an urban area.

• The liability may not have been
recorded in the title deeds to the
land.

• There is no single central register
which can be used to identify all
chancel repair liabilities. Indeed in
many cases it is impossible to tell
whether a liability exists without a
detailed search of old records in the
National Archive at Kew but even
this search is not always conclusive.

• Notwithstanding these difficulties,
under the Land Registration Act
1925 chancel repair liability is
classified as an overriding interest in
registered land which means that it
is protected without being registered
(but see “Future of chancel repair
liability” section.

� Level of liability:
• This will depend on the

apportionment which has taken
place on the sub-division of the land
over time.

• It is unpredictable since the liability
only arises when repairs are needed.

• If the church is large the amounts
involved can be substantial.

• The case of Aston Cantlow and
Wilmcote with Billesley Parochial

Parish Church Council v Wallbank
[2003] 3 All ER 1213 highlighted
this issue (see “The end of the road
for the Wallbanks!” on p 7 for
further analysis). The lay rectors, the
Wallbank, were ordered to pay
£95,000 towards repairs plus
£140,000 of legal costs.

Dealing with the risk of liability
When investigating title to a property it is
necessary to consider the possibility of
chancel repair liability if there is a
medieval or part-medieval church in the
area (in particular when the name of the
property contains the word “glebe” which
is a term associated with rectorial land
and rights) and/or if dealing with a
property in an ancient settlement which
has grown in size, for example, Warwick.

� Title deeds – carefully check all title
deeds but remember that the liability
may not necessarily be documented in
this way.

� Specific enquiries
• Seller – request details of the age of

the churches in the area and of any
past claims. CPSE 1 includes an
enquiry on chancel repair liability; if
you are using these enquiries review
the reply and if necessary ask the
seller to clarify any information
provided.

• Local surveyors – consider consulting
a local surveyor as it is likely s/he
may be familiar with the issue.

• Church – if concerns are raised, the
relevant Parochial Church Council
could be approached to ascertain
the age of the church and any
record of liability. However taking
this step could put the party with a
claim on notice of the liability and
may therefore jeopardise the option
of obtaining insurance (see below).

� Searches
• Simple search
It is possible to carry out a cheap
desktop search of the National Archive
to establish whether the property is
located in a parish in which chancel
repair liability exists. The value of this
search is limited since a positive search
result does not mean that the specific
property is affected by chancel
repairing liability and it will be
necessary to investigate further.

• Detailed search
Alternatively a trained researcher can
carry out a personal search of the
National Archive but this is very
expensive and potentially still
inconclusive.

• Insurance
Insurance against the risk of chancel
repair liability can be taken out. The
premium is usually a relatively small
amount and is paid by the purchaser of
the property to cover a period of 25
years. It is important to:

• Consider the requirements of
insurers before carrying out any
searches or raising detailed
enquiries. Some insurers will only
offer cover where no searches have
been made and most policies are
likely to prohibit approaches to
church authorities

• Check that the policy:
• benefits successors in title;
• offers an adequate financial limit;
• covers a reasonable period of time.

� Tenants – it is not clear whether tenants
are liable for chancel repair liability as
this originally fell on the freeholder. If
you are acting for a tenant consider
negotiating an exclusion of liability.

The future of chancel repair liability
Although the Law Commission has called
for chancel repair liability to be abolished
the government has recognised the need
to strike a fair balance between lay rectors
subject to the liability and the Parochial
Church Councils which enjoy the benefit
of it. Accordingly it has legislated to make
the discovery of liability simpler in the
future:

� Under the transitional rules in the Land
Registration Act 2002 the Church of
England has until 13 October 2013 to
register such liabilities. If it fails to do
so, a purchaser of registered land
buying after that date will acquire free
of such liability.

� The Legal Advisory Commission which
advises the Church of England on
matters of law has issued national
guidance to the effect that Parochial
Church Councils have a fiduciary duty
to investigate whether parishioners
could be billed for chancel repair
works. Although they face a difficult
task, it is likely that there will be a large
increase in the registration of these
rights.
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In Practice
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A contract for a land transaction, where
the transaction is to be completed by
conveyance is not a land transaction in
itself. 

Tax is only chargeable if it is
substantially performed before it is
completed, as this amounts to the
acquisition of a chargeable interest.

Contracts to be completed by a 
third party
The same rule applies to a contract
where a buyer can call for a transfer to
a third party who is not party to the
contract (or to himself) and any contract
between the buyer and the third party.

Transfer of rights
A “transfer of rights” occurs where:

� a buyer;
� another person; or,

• contracts by way of sub-sale with;
or,

• assigns the contract to;
� a buyer under a contract to be

completed by a third party assigns
the contract.

Secondary contract
The transfer of rights is not a land
transaction, but a secondary contract is
deemed to arise. The chargeable
consideration is the amount given:

� directly or indirectly;
� by the transferee under the transfer of

rights (“transferee”) or a connected
person;

� under the original contract as relates
to the transfer of rights (“limb 1”),
plus;

� any additional consideration for the
transfer of rights (“limb 2”).

As with the original contract, tax will
become chargeable if the secondary
contract is substantially performed
before completion.

The inclusion of consideration given
by a party connected to the transferee is
to prevent avoidance where the

consideration is given by someone other
than the transferee. 

Some have, however, expressed
concern that this could lead to double
counting on a sub-sale, where the buyer
and the transferee are connected with
each other and the first contract is
substantially performed triggering a
charge to tax for the buyer. 

The concern is that when the
transferee pays tax on the secondary
contract, the consideration paid by the
buyer under the original contract will
be taken into account again as it is
consideration paid by a person
connected with the transferee. 

The examples given in the HMRC
guidance, whilst not dealing with the
point directly, indicate that this is not
the intention. 

They confirm that if the transferee
has not assumed the buyer’s liability to
pay under the original contract, then
limb 1 does not apply (ie, limb 1 only
applies in an assignment situation). This
is in line with the argument that limb 1
should apply only to assignments and
limb 2 only to sub-sales. 

The position is, however, far from
clear and specialist advice should be
sought. References: SDLT manual

One charge to tax
Substantial performance or completion
of the original contract is ignored if it
occurs:

� at the same time as; and ,
� in connection with;

substantial performance or
completion of the secondary
contract. 

HMRC interpret “the same time as”
in accordance with normal
conveyancing practice, with no
intervening event between completion
of the original contract and completion
of the secondary contract. They also
accept that this applies where the sub-
sale is conducted by way of two
transfers.

Successive transfers/transfers of part
The same principle applies to
successive transfers of rights and
transfers of rights in respect of part of
the subject matter of the original
contract. 

Anti-avoidance
HMRC confirm that the general anti-
avoidance provisions apply where the
consideration under the secondary
contract would otherwise be less than
under the original contract. A notional
contract arises, the consideration for
which is at least the amount under the
original contract. 

There is, however, an argument that
the anti-avoidance rules should not
apply to sub-sales where the com-
pletion of the original contract is
ignored, as it cannot then be a “scheme
transaction” for the purpose of the rules.
The relevant provision does, however,
contemplate that scheme transactions
could include a sub-sale to a third
person.

Registration
For a time a widely used method to
avoid problems with registration where
there are two conveyances (ie satisfying
the Land Registry that the correct tax
has been paid) was for the buyer to
submit a transaction return claiming a
relief under the “other” code. HMRC
accepted this practice, but for some this
raised concerns as completion of the
original contract was not a notifiable
transaction (if at the same time as and in
connection with completion of the
secondary contract) and this brought the
buyer within the rules for allowing
enquiries into returns. 

Current practice appears to be for the
transferee only to submit a land
transaction return. Best practice is to
include a covering letter explaining the
circumstances and HMRC suggest this
in its guidance.

Agreements for lease
Separate provisions apply to the
assignment of agreements for lease. If
the assignment occurs before the
agreement is substantially performed,
the agreement is treated as being with
the assignee and the consideration
given includes any given by the
assignee for the assignment. If the
assignment occurs after substantial
performance the assignment is a
separate land transaction.

SDLT – sub-sales 
and assignment of
contract

In Practice
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Acquisition orders under Pt III of the Landlord
and Tenant Act 1987 (LTA 1987) can seem like
the sickly cousin of leasehold
enfranchisement. Ask even the busiest
enfranchisement specialist about them, and
you are likely to draw a complete blank. Only
a handful of determinations have been made
by Leasehold Valuation Tribunals (LVTs) in the
22 years that acquisition orders have been on
the statute books. Yet an acquisition order may
have considerable advantages for tenants
compared to a conventional collective
enfranchisement application.

Applications
Acquisition orders were designed to give
teeth to management orders “for cause”
under the LTA 1987. Once a management
order made, Pt III of the Act allows a
“requisite majority” of qualifying
leaseholders to acquire the property from
the landlord. The most common ground for
an application is where a management
order has been in place for two years and it
has not been discharged: see s 29(3).
However, a management order is not
always a necessary first step. An application
can be made under s 29(2) where there has
simply been a “breach by the landlord of an
obligation relating to management of the
property”. In either case, the court has
discretion whether to make an order only if
it is “appropriate” to do so: see s 29(1)(c).
LTA 1987 also includes various other
preliminary requirements. For example, two
thirds of “qualifying tenants” are needed to
form the “requisite majority”.

Procedure
The qualifying tenants must first serve a
preliminary notice under s 27 of the LTA
1987. The notice gives the names and
addresses of the applicants and specifies the
nominee purchaser and the grounds for the
application. If matters are capable of being
remedied by the landlord, the notice also
must specify a reasonable period within
which the landlord is required to remedy its
default.

A landlord faced with a preliminary
notice may wish to challenge the validity of
the preliminary notice. Although in the case
of Gray v Standard Home & Counties
Properties Ltd [1994] 1 EGLR 119, such a
challenge failed, experience with Right to
Manage claim notices under s 79 of the
Commonhold and Leasehold Reform Act
2002 shows that such challenges frequently

succeed. Under 24(3) the court may
dispense with service of the preliminary
notice where it “is satisfied that it would not
be reasonably practicable to serve ... a
notice on the landlord”.

Once the notice expires, the application
is made in the county court. Again, a
requisite majority of lessees must consent,
although these do not need to be the same
lessees who served the preliminary notice:
see s.27(5). Application is made by a Pt 8
Claim Form and there are provisions as to
service in the Practice Direction to CPR 56.

If the court makes an order, the nominee
purchaser then applies to the LVT to decide
the premium to be paid: see s 31(4). It
should be noted that neither the landlord
nor individual lessees can make this
application.

Valuation
It is the valuation of the reversion which
makes an Acquisition Order of particular
interest. Under s 31, the consideration is
simply:

“An amount equal to the amount which
… that interest might be expected to
realise if sold on the open market by a
willing seller on the appropriate terms
and on the assumption that none of the
tenants of the landlord of any premises
comprised in those premises was buying
or seeking to buy that interest.”

The single sentence can be contrasted
with the elaborate valuation provisions for
collective enfranchisements in Sch 6 to the
Leasehold Reform Housing and Urban
Development Act 1993.

The author is aware of only eight
decisions of the LVT on acquisition orders:

139 Finborough Road [1990] 2 EGLR 225,
Park House 21 Park Parade Harrogate
LE/LVT/111
82 Cornwall Gardens LON/PUR/203/02
35 Grand Parade Brighton
BTN/157/1/LVT/61
463 Archway Road LON/PUR/207/03
35 Radipole Road LON/PUR/209/04
1 Nelson Road Bournemouth
CHI/00HN/OCE/2005/0039
78 Sutherland Ave
LON/00BK/OFR/2008/0003

Unfortunately, most are of limited
usefulness. The landlord did not appear or

make representations in six of the eight
cases – and only 78 Sutherland Avenue
involved a full hearing where both parties
were represented.

Certain valuation principles are clear
nevertheless. Perhaps most significantly, it
appears that no marriage value is payable.
During the passage through Parliament of
the Commonhold and Leasehold Reform
Act 2002, Lord Falconer contrasted
conventional enfranchisement with
acquisition orders, which he said did not
provide for marriage value “because the
landlord is clearly at fault and a penal
regime is appropriate” (House of Lords, 5
July 2001). Second, there is no assumption
that property is valued in the “no-Act”
world – there is no provision equivalent to
para 3(1)(b) of Sch 6 to the 1993 Act.
Thirdly, there is no specific disregard of the
value of such matters as tenant’s
improvements.

Tribunals have awarded compensation
for loss of the capital value of the reversion
(applying a deferment rate), loss of rent
(applying a capitalisation rate) and loss of
the hope value for lease extensions under
LRHUDA 1993 (see for example 1 Nelson
Road Bournemouth). In the 78 Sutherland
Avenue decision, the tribunal adopted a
capitalisation rate of 7.5% – which reflected
the discount a buyer in the market would
pay for a ground rent investment which was
subject to a Pt III Management Order. The
LVT arrived at the capital value of the term
by increasing the conventional Sportelli
deferment rate to 6% –   again reflecting the
perceived riskiness of buying a reversion
with a statutory manager in place.

These lead to a very different purchase
price compared to a collective
enfranchisement. For example, in 78
Sutherland Avenue the Tribunal set an
acquisition price of £76,518 for the
reversion of a block of flats in west London.
A conventional application would have
cost the tenants £206,504 for exactly the
same property (I am grateful to Mr James
Stimson MRICS of Savills for these
calculations). 

Acquisition orders can therefore be very
attractive for leaseholders who can show
significant shortcomings in their landlords’
management. They also present a powerful
incentive to any landlord to deal firmly with
any management order and avoid the risk
of having to dispose of a reversion at a
significant discount to the market.    

Mark Loveday 
is a barrister at Tanfield Chambers and
Editor of Service Charges & Management:
Law & Practice (2nd Ed) (2009)

Acquisition orders

Acquisition orders
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Chancel repair liability 

The risk of being liable to pay towards
chancel repairs, needing to search for
liability when buying land and taking
out insurance to cover the risk are now
standard concerns arising in the
acquisition of land. The issue of chancel
repairs has to a certain degree become
entrenched in our system of
conveyancing and for most practitioners
undertaking chancel searches has
become standard practice when buying
or taking a charge over land.

The Law
Before the Reformation, nearly every
parish church had a rector who was
responsible for repairing the chancel,
namely the part of the church near to the
altar that is reserved for the clergy and the
choir. The obligation came about on the
basis that in return, he was granted both
income and produce from the parish.

After the reformation, the Crown
seized most of the rectories and the duty
to repair the chancel passed with the
land when it was sold to laymen. The
liability still exists and affects an
estimated third of parishes in England
and Wales. Division of the land does not
affect the ongoing liability. Case law has
established that the liability to repair is
personal and not joint, leading on
occasion to extremely unfair
consequences where one landowner
may have to foot the entire bill for
repairs and subsequently claim from
other liable parties. The difficulty in this
is being able to ascertain who else may
be liable for the cost.

The Chancel Repairs Act 1932
entitles any responsible authority,
namely the parochial church council
(PCC) or church wardens where there is
no council, to serve a notice to repair
the chancel on anyone who appears to
them to be liable to pay.

The notice must:
� identify the responsible authority

giving it;
� give details of the alleged repairs as

well as the chancel concerned;
� state the grounds for requiring that

person to do the work; and 
� require that person carry out the

works. 

If nothing has been done within a
month from the date when the notice to
repair is served, the church can bring
proceedings to recover the sum needed. 

The standard of repair required
exceeds putting the chancel into a wind
and watertight condition; it must be put
into substantial repair without ornament. 

Land Registration Act 2002 (LRA 2002)
There has been mounting public
pressure in more recent years that this
ancient law on chancel repairs is now
wholly inappropriate and should be
abolished. As a result, the government
took some steps towards its withdrawal
under the land registration legislation of
2002. 

Schedule 1 of LRA 2002 provides that
the current status of chancel repair
liability is as an overriding interest. In
practice, this means that a buyer might
buy land with no notice of its existence
and subsequently be held liable to pay
towards costly repairs. 

This status will remain until 13
October 2013. From this date, a buyer
of land will only take subject to chancel
repair liability if the liability has already
been registered against the land. The
legislation does not however affect
landowners who retain their land; they
will still be liable irrespective of
registration, until an onward sale. 

It is believed that around 5,000
churches in England and Wales may still
benefit from chancel repair liability and
the Church of England is actively
encouraging these rights to be registered
wherever possible.

The impact for a buyer of the entry of

a notice against the title of its land could
be disastrous, potentially affecting its
future saleability or at the very least the
value of the land. 

The Wallbank case
One of the key factors behind chancel
repair liability rising to prominence in
recent years was the case of Aston
Cantlow and Wilmcote with Billesley
Parochial Church Council v Wallbank
and another [2003] UKHL 37.

This concerned a farm in
Warwickshire where the owners (as lay
rectors) were served with a notice to pay
the costs of repairing the chancel. The
couple offered instead to donate a field
to the church. The PCC promptly
refused, preferring instead to retain its
rights. The Wallbanks chose to fight the
case rather than remain liable for repairs
on a continuous basis but lost at the
initial High Court hearing. 

The Court of Appeal subsequently
overturned this decision on the grounds
of a contravention of the Wallbanks’
human rights. The court held that the
chancel obligation should be released.

The PCC then appealed to the House
of Lords which overruled the Court of
Appeal decision. The House of Lords
held that that the PCC was not deemed
to be a public authority and could not
therefore be bound by human rights
legislation. The Wallbanks were liable
and had to pay.

The final bill came to approximately
half a million pounds and, faced with
such a huge debt, the Wallbanks had no
choice but to sell their house. 

Realising no buyer would want the
ongoing liability, a further lump sum
payment was made to the PCC to
release the land from its onerous
obligation.

Practical implications
Since the Wallbank case, the potential
risk of chancel repair liability has taken
on a far greater significance in property
acquisitions. 

Clients have to be made aware of the
liability issues and instructions must be
taken from both the buyer and any
lender as to whether chancel searches
should be undertaken or insurance taken
out.

Searching for liability
The difficulty in practice with chancel
liability is finding out whether land is
actually encumbered. There is no

The end of the road for 
the Wallbanks
A couple have had no choice but to sell their family home to pay off
debts associated with an almost 20-year-long battle to overhaul
chancel repair liability
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central register to search and
investigations can involve all or any of
the following:

� a search of the National Archives at
the Public Records Office in Kew
(although the records are
incomplete);

� searching old plans and reviewing
property names to try to discover a
connection to an old rectory;

� reviewing old title deeds;
� enquiring of the Diocesan Register in

the area where the property is
situated.

Practitioners should suggest that, at
the very least, clients undertake a short
chancel search. A failure to search
could result in the client receiving an
unexpected bill running into thousands
of pounds.

The short search reveals whether the
property is within the boundary of a
parish that continues to have potential
liability. 

A positive result does not give
absolute certainty as to whether liability
will arise and is therefore usually
followed by taking out chancel liability
insurance cover.

As an alternative to insurance at this
stage, a full search can be undertaken,
this being conducted in person at the
National Archives.

More often than not the full search is
not carried out for a number of reasons,
including:

� the archives themselves are
incomplete, often resulting in
inconclusive results;

� the cost of the full search is usually
close to the cost of taking out
insurance; it is easier just to proceed
down the insurance route;

� if a positive result is returned this
must be disclosed on registration. It
will then be entered as a notice
against the title, affecting future
marketability of the land;

� the cost of obtaining insurance after
receiving a positive full search result
is far higher than the premium
payable before and in some
instances insurance is even hard to
obtain.

Well-advised clients should avoid
full searches and insure instead. Some
clients take the view that insurance
should be obtained irrespective of
whether the parish attracts liability
(without any form of search being
undertaken). 

As when taking out any type of
insurance, it is important to consider
the extent of cover being offered and
the policy should be checked for any
unacceptable exclusions.

Acting for lenders
Where acting for lenders in a residential
context, Pt 1 of the current version of
The Lender’s Handbook for England
and Wales is non-committal on the
issue of chancel searches. Paragraph
5.2 merely states that:

“In carrying out your investigation,
you must ensure that all usual and
necessary searches and enquiries
have been carried out.”

It then continues:

“In addition, you must ensure that
any other searches which may be
appropriate to the particular
property, taking into account its
locality and other features are
carried out.”

If chancel repair liability is raised
during enquiries, the Council for
Mortgage Lenders suggests it is up to
the conveyancer to decide which
searches and enquiries are appropriate
for the transaction.

Acting for tenants
When acting for tenants, the lease may
contain an indemnity in the landlord’s
favour. 

It is worth expressly excluding an
obligation on the part of the tenant to
pay towards the cost of chancel repairs,
either through its obligation to comply
with statutory requirements or indirectly
via payment of service charge. This
should be coupled with a landlord’s
covenant to settle any liability that
might arise.

Conclusion
Clients buying land must be fully
advised on the options available for
dealing with possible chancel liability.
The advantages and disadvantages of
each approach must be explained,
enabling the client to make an informed
decision as to how to proceed. If a
client decides not to take any action at
all, for the avoidance of doubt, this
should be confirmed in writing.

The Wallbank case acted as a sharp
reminder for property practitioners of
the ultimate consequences of receiving
an unexpected bill for chancel repairs.
Chancel liability cannot be dismissed,
particularly as the 2013 deadline fast
approaches and the Church actively
seeks to register its interests against
land.

Natasha Dunn, 
Senior Real Estate Tutor, Professional
Development Division, The College 
of Law
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