ANCILLARY RELIEF UPDATE

CASE LIST
CREDIT CRUNCH CASES:
Hill v Haines [2008] 1 FLR 1192

H and W own property as joint tenants, ancillary relief proceedings and at the end (the DJ having clear warning signs of H’s impending bankruptcy) ordered H to transfer his beneficial and legal interest in FMH to W within 14 days/ 7 days of DA.  Prior to this H petitioned for his own bankruptcy, DJ had to sign the transfer on his behalf.  Farm sold and Trustee in bankruptcy was after H’s half.  DJ dismissed, Chancery division granted then the Court of Appeal.  Its all about s339 about transaction entered at an undervalue/ no consideration.  Section 39 of the MCA specifically provides that an order under the act could fall foul of Insolvency Act.  Order of Court quantifies the value of the spouse’s right to have assets transferred, whether following contested proceedings or by way of compromise, unless fraud, mistake or misrepresentation, transfer will be for consideration.
Avis v Turner [2008] 1 FLR 1127
AR compromised by parties in 1983.  FMH subject to a trust with certain triggers.  No trigger had yet occurred but it was held that the trustee in bankruptcy could apply under s14  TOLATA for Order for sale.

Milton v Milton [2008] EWCA Civ 98

This was a case about deferred lump sums and the reasonable period for such a lump sum.  Credit Crunch case.  W to keep FMH and pay a lump sum to H.  W not working because she was stressed and depressed about the proceedings, Judge held she would start working after the proceedings (and he was right) and was aware that mortgage industry was no longer handing them out like candy.  1st instance Judge ordered lump sum within 36 months (no interest) to enable her to get a mortgage.  Held such a long delay cannot be held to fall within the ambit of discretion. Reduced to 24 months

COMPROMISE: WHERE ARE WE NOW?
Lauder v Lauder [2007] 1 FLR 802
Variation of pps application.  Post Macfarlane there must be a generous assessment of W’s needs and compensation element would therefore be satisfied (even though W not a high achiever MacFarlane wife.  However it is not an opportunity to reopen capital claims.
VB v JP [2008] EWHC 112
Sir Mark Potter held that the compensation argument from MacFarlane applies to applications to vary pps.  Could give way to lots of applications where assets and income allow.

DISTRICT JUDGES ON A FROLIC OF THEIR OWN!
Zeiderman v Zeiderman [2008] EWCA Civ 760

Not a precedent (supposedly)

W had beliefs which stemmed from her “profound mistrust” of H but without “objective basis”.  Conduct must have basis on financial matters.  Judge found W’s assertions to be true without supporting evidence. Not enough.  H’s parents had transferred a property from their names to H’s sister in law.  W claimed that H would get money, Judge agreed.  Appeal judge wouldn’t allow evidence from sister in law.

Hall v Hall [2008] EWCA Civ 350

This is a case about what one should do when one party will not engage.  W would not engage.  At last, at a purported final hearing, District Judge decided to transfer all assets to H, on the basis that he commented that W could apply to vary and this would force her to engage.  6 months later W finally engaged, but through a series of mix-ups her application was denied as was her first appeal.  Held “no circumstances justify judges making plainly wrong orders” H’s counsel should have stopped him(!) costs appropriate penalty.  Could have made order that was appropriate – ish (i.e. 50/50 split) Learn lessons for when representing a party in the position of H!

Bradley v Bradley [2008] EWCA Civ 629
Case about creative application of rules of AR.  Order made, H then applies for substantive pps, W had not yet paid him the lump sum, applied for security for costs.  No jurisdiction.  Court suspended payment of lump sum pending outcome of pps application.  Held: no the rules are what they are and there was no basis for such a decision.

WHAT YOU TALKING ABOUT WILLIS?
I v I 2008 EWCA 1167
Charles J

Case about setting aside on non disclosure, examination of Livesey v Jenkins test.  H, stockbroker, was in negotiations with a new employer for more money etc up to FDR, did not disclose, and signed new contract immediately consent order achieved at FDR.  Found was something he should have disclosed however test from Livesey v Jenkins examined.  Charles J found it was objective not subjective, so it is not a question of whether or not W would have agreed to order had she known, that point has yet to be decided.

OTHER FUN STUFF
Soulsbury v Soulsbury [2007] EWCA Civ 969
Case about contract arising from ancillary relief agreement.  H ordered to pay pps to W in 1986. 1989 parties agreed that he would stop pps but leave her £100,000 in will.  He executed such a will but remarried which invalidated the will, no extra will and so on his death no capital sum.  Normally such contracts cannot arise in matrimonial finance because you cannot usurp jurisdiction of the Court.  Held there was a contract because there was no jurisdiction to usurp (once H had died). 

Crossley v Crossley [2007] EWCA 1491
Pre nuptial case.  (and note that the law commission is swiftly moving into action, paper due Sep 2012).  Both parties in their 50s, and rich.  H £45million W £18million.  Had pre nup, married 1 year 2 months.  Pre-nup kept assets separate and clearly provided “neither party shall apply for financial relief”.  W does, and claims that H had assets greater that he disclosed.  H issues notice to show cause why claims not dismissed.  Bennett J orders Form E without enclosures or questionnaires and ordered Form E to say why pre nup os not a “knock out blow”.  W appeals.  Pre nup of “magnetic importance”.

S v S [2008] EWHC 529
Case about horses!  W put her housing needs at £1.2million (H’s were £900,000 as in London but argued W, out of London, could rehouse for £600,000) because she needed a property with room for 3 horses and then her income needs included provision for horse expenses.  H’s case was that it was not reasonable to seek a property the price of which was governed by her desire to keep horses.  W argued that she had a very close bond with horses (no children of family) and apart from housing and the obvious commensurate increase in income needs she further argued she could not work full time (like a child care argument!).  Held: it was not right to expect the wife to work full time hours so that she was left with no time for horses and eventing, her housing case was accepted, and her income needs schedule because horses were a huge part of her life and part of the “feel” of the case.  Could be helpful for any animal case.

Staden v Jones [2008] EWCA Civ 936
1971 divorce, child of the family to stay with H at the FMH.  On that basis W transfers her share of FMH to H on the basis that it would be transferred eventually to daughter (now Mrs Staden).  Memorandum of agreement states that “in the event of a future sale” hald net proceeds to daughter.  No deed of trust.  H remarries and then transfers the FMH from his name into the joint names of him and Mrs Jones 2 “in consideration of natural love and affection” (joint tenancy), H dies intestate.  In such circumstances is a contract or trust created?  If contract then: only W can sue; likely only nominal damages.  Generous interpretation to words should be given in this situation.  The word “devolve” was used, but was held to mean transfer, not the strict interpretation which would have meant H would have needed to draw up a will.  Because FMH preserved for the benefit of daughter (in full time case of H at the time of the agreement) a constructive trust had arisen.  

Apart from learning that one must tie up all the loose ends as lawyers, one should note that this case would only apply to a primary care situation, otherwise, on the ratio, Mrs Staden would have lost.

Berkeley v Bulliqi [2007] EWCA Civ 1101
Only permission to appeal.  But W had inherited all the money as a child (no family wealth), and married a penniless Kosovan, so business (which he ran) and FMH purchased with that inheritance.  12 year marriage.  At 1st instance J divided assets broadly 50/50.  Surprisingly the contribution point had not been rammed home at first instance (or first appeal).  Now argued that it was wrong in principle to aim for broad equality.  Judge held: no presumption of equality in all cases.  A judge should come to provisional conclusions and then test those conclusions against the yardstick of equality.  (and then presumably make sure any departure was justified).  In such circumstances the 50/50 result as “sufficiently surprising and sufficiently arguably unfair”.

P v P [2007] EWHC 2877
H was a stockbroker and managed to accrue a couple of extra million in a case worth about £16million.  Case about the treatment of post separation assets, (although parties separated in 2005, so case happened 2 years after separation).  Judge reminded us of the tension between predictability and flexibility, “too ready reliance on former at the expense of the latter can easily result in unfairness”.  But it is not necessary to draw a clear and precise boundary between matrimonial and non-matrimonial assets (ratio of Miller) parties must not be encouraged to spend money on valuing and differentiating assets.  Weight given to post separation argument is entirely a matter for judicial discretion.

Dixon v Marchant [2008] 1 FLR 655
1993 proceedings, pps ordered £15,000 pa.  H going to retire and wants to vary/ discharge.  W had been in a relationship since 1993, H suspected she was cohabiting, she denied this and H seemed not to accept but began negotiations anyway.  Judgement was by majority.  H capitalised W’s maintenance at £125,000 (less than £15,000 per annum) and 6 months later she married the man she had been in a relationship with since 1993.  Was this a Barder event?  Was there a fundamental assumption which had been undermined?  Not an application on non-disclosure.  Held: no.  In Williams v Lindley and Wells v Wells  the marriage was a Barder event but in those cases the fundamental assumption was that there was a need to provide a home for the children (like Barder) so distinguished from this case where the only point was capitalisation of maintenance.  It was not a Barder event because: H was concerned about her cohabitation not remarriage; The statement that W made is that she has “no intention to remarry” but that applies to that time and contains no “implications of her future intentions” and remarriage is a risk H must bear; while the prospect or chance or hope of remarriage is irrelevant but the fact of remarriage which does not admit of speculation is something the Court must consider”.  Its an objective test and the “Court will not embark upon analysis of their subjective hopes and fears”.  Lets look at preambles!
Q v Q & Others [2008] EWHC 1874 (Fam)

This case is a tale of inheritance tax avoidance.  Unusually H and W were pitted against H’s brother M and H’s father F (98 years old!).  Upon the death of H’s mother several deeds of variation regarding property were entered into, and perhaps, were it not for the divorce there would have been no issue, or perhaps there would have been on the death of F.  Gifts made in 1986, were they absolute or conditional?  F stated that he made the gifts on the basis of an oral promise where H and W swore they would not vest till after his death and while F signed the necessary transfer documents, he retained the title deeds.  H claimed that there was no “swearing” to anything but that he had promised that in the event F ran out of money he would provide.  The interesting point of H’s argument (which succeeds alongside a proprietary estoppal argument regarding works carried out on the property) is that F sought to rely on a contract which was tainted by illegality.  This was H’s defence, and so by virtue of the intention to deceive the Inland Revenue in the transfer of the property with conditions that it really remained F’s property during his lifetime, the transfer remains a transfer and the contract falls.  And the Inland Revenue lose out on the inheritance tax!  Again it is interesting that the proprietary estoppal 

argument (an equity argument) did not fail despite the dirty hands of all involved.
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