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‘LEAVE TO REMOVE’ APPLICATIONS

Aim of today:

This lecture aims to provide the practitioner with an overview of the legislation and current case law associated with applying for, or defending, a ‘Leave to Remove’ application. It is intended to act as both an introduction to this area of family law for those practitioners who have little experience of it and as a refresher and updater for those who do.

In particular how:

· To provide an understanding of the procedure for making or defending a ‘Leave to Remove’ application.
· To look at the detail required in the provision of evidence for such an application.
· To be aware of the potential impact of Brussels IIR/Hague Convention legislation on such applications.
· To look at the relevant case law associated with such applications.
· To enable the practitioner to advise clients of likely outcomes for such applications.
· To provide information to those with little experience of ‘Leave to Remove’ applications and to act as a refresher/updater to those who have.

Procedure

Relevant statute: Children Act 1989, section 13 (1)(b)

Applicable rules: FPR 1991 r 4.4, or FPC (CA 1989) R 1991 r 4.

This is a freestanding application and is either a County Court or High Court matter, depending on complexity. 

Matters to which the Court must have regard:

1. The Welfare Checklist.

2. The guidelines as set out in Payne v Payne [2001] 1 FLR 1052, CA.

3. The parties’ Human Rights.
Payne v Payne guidelines
Guidelines as set out in para [85] by Dame Butler-Sloss P

‘In summary I would suggest that the following considerations should be in the forefront of the mind of a judge trying one of these difficult cases. They are not and could not be exclusive of the other important matters which arise in the individual cases to be decided. All the relevant factors need to be considered, including the points I make below, so far as they are relevant and weighed in the balance. The points I make are obvious but in view of the arguments presented to us in this case, it may be worthwhile to repeat them:

(a) The welfare of the child is always paramount.

(b) There is no presumption created by s13 (1)(b) in favour of the applicant parent.

(c) The reasonable proposals of the parent with a residence order wishing to live abroad carry great weight.

(d) Consequently the proposals have to scrutinised with care and the court needs to be satisfied that there is a genuine motivation for the move and not the intention to bring contact between the child and the other parent to an end.

(e) The effect upon the applicant parent and the new family of the child of a refusal of leave is very important.

(f) The effect upon the child of the denial of contact with the other parent and some cases his family is very important.

(g) The opportunity for continuing contact between the child and the parent left behind may be very significant.’

It is suggested that it is also necessary to pay particular attention to what Thorpe LJ said at para [40] when RESISTING a ‘leave’ application.

‘(a) Pose the question: is the application genuine in the sense that it is not motivated by some selfish desire to exclude the (other parent) from the child’s life? Then ask is the application realistic, by which I mean founded on practical proposals both well researched and investigated? If the application fails either of these tests refusal will inevitably follow.

(b) If, however, the application passes these tests then there must be careful appraisal of the opposition: is it motivated by genuine concern for the future of the child’s welfare or is it driven by some ulterior motive? What would be the extent of the detriment to (them) and to (their) future relationship with the child were the application granted, and to what extent would such detriment be offset by extension of the child’s relationships with the family (of the parent wishing to relocate) and (their) homeland?

(c) What would be the impact on (parent seeking ‘leave’), either as the single parent or as a new (spouse), of a refusal of (their) realistic proposals?

(d) The outcome of the second and third appraisals must then be brought into an overriding review of the child’s welfare as the paramount consideration, directed by the statutory checklist.’ 

Does an application need to be made?

1. Can of course be done without proceedings if the non-resident parent agrees to the relocation – it is of course advisable to evidence this agreement in writing.

2. In the absence of any agreement it is probably advisable to issue an application. If there are any CA 1989 proceedings ongoing the application for leave should be made within those proceedings.

3. If there are any orders in place, an application for leave to remove will have to determine future residence and/or (probably) vary the existing contact order (if one exists). 

4. If there are no proceedings ongoing, no RO in force and the non-resident parent does not hold PR then, technically, no application is necessary. However, there are questions to be asked: is there any form of contact ongoing – even if on a very ad-hoc/inconsistent/infrequent basis? If so and no agreement is reached about removal then expect an application seeking return to the jurisdiction OR an instant application for PSO (probably ex-parte). There will possibly then follow: an application for interim residence, almost definitely a defined contact order and PR application if removal without consent is attempted. As tempting as it may seem at the time not to bother – if there is no agreement, then make the application.
Who is the Primary Carer?

Payne v Payne seems to be predicated on the primary carer having a residence order, or at the very least, on the primary carer being clearly identified as such. 
What is perhaps for future cases to determine is whether there is any impact on leave to remove applications where there is an existing shared residence order. One would expect that it is how the residence of the children is split, even if that time is split fairly equally, that determines who effectively is classed as the ‘primary’ carer – despite the existence of the shared residence order! It seems common sense that if the children see one parent predominantly in school holiday time, it may be fair to assume that the other parent effectively has ‘day to day’ care and is, therefore, the primary carer. Once the primary carer is established, Payne v Payne should still apply. 
Difficulties in establishing which parent is the primary carer are, however, becoming more commonplace now as parenting roles have evolved and society’s attitude on this issue is creeping slowly forward.
If there is a shared residence order in existence or it is difficult to establish who the primary carer actually is, then the Court must rely solely on the Welfare Checklist (rather than Payne v Payne guidelines) to determine the case (see  also Re G (Children) [2006] UKHL 43, [2006] 2FLR 629).

1. First thing that the Court must do is establish who is the primary carer and who should have residence.

2. If a RO to one parent and contact with another, provided primary carer has properly thought through plans, it would be unusual for such an application to be defeated (although not of course impossible – fact dependant and Court’s usual wide discretion).

3. Because of the above, one finds that sometimes parents are contesting residence first and then a few months later are making separate leave to remove application. I would not necessarily advise this (unless there are reasons for keeping the two separate, for example if there is an urgent need to sort out residence and contact, and, despite intentions to move out of the jurisdiction, it is not possible to contemplate immediately). If this is the case, I would advise being ‘up front’ about your ultimate intentions with the court and (if relevant) the Cafcass officer.

4. There is an argument that if there is a Shared RO either in place or awarded at the time of the ‘leave’ application, then the matter is taken outside the realms of Payne v Payne; if so, the matter will be determined with reference to the Welfare Checklist.

5. What is the role of the Cafcass officer and is a s7 report necessary? In most cases the Court is going to be assisted by the Cafcass officer in deciding whether or not removal from the jurisdiction is in the child’s best interests, especially where the issue of residence has not already been determined. This is still a CA 1989 application and so the child’s welfare remains the paramount consideration. Quite often in these cases, and rather unhelpfully, the Cafcass officer will conclude that ideally the parents will live close enough to each other to facilitate good quality contact. However, this is a case where the welfare of the primary carer also has an impact on the decision of the court. A word of warning, one must be careful how much weight one attempts to give to this argument – if you go too far, there might be a counter argument that that parent cannot cope with the care of the child and there may be a suggestion that residence should switch should the application for relocation be refused.

6. The importance of contact: With the advent of (relatively) cheap air travel, high speed train links and so on, facilitating face to face contact (especially in European countries) has never been easier. The argument is often made that it is cheaper and easier to travel from London to France or Spain than it is to get to the North of England, for example. However, it is also important to remember that the Courts are also embracing the technological age and accept that contact can take on many different forms. Use of web cams is considered an appropriate form of contact, as of course are the more traditional forms such as letters and telephone calls. Clearly, contact may not be so often but is likely to be for longer periods – it really depends where the children are re-locating to and how old they are.

7. Who should pay for the (probably) increased costs of facilitating contact? If there are child maintenance payments, it might be possible for those to be used by the non-resident parent to facilitate travel for contact. Of course, this all depends on the financial situation of the parties, however, it is an aspect of the detailed plans for removal that will be scrutinised by the Court and so it needs to be addressed in some detail. Clearly, the cost of facilitating contact has to be worked out and a proposal put forward as to how these costs might be met. Research must be undertaken to get actual cost of travel for contact. It is very useful to present the court with several carefully worked out options – schedules and timetables for several different airlines, train companies, ferry companies etc – and working out how much cheaper it might be if travel is booked in advance. Finding out new school timetables and holiday periods so that it can be seen exactly what is possible in terms of contact on a practical level; for example, some schools might finish at lunchtime on a Friday – that could mean that regular alternate weekend contact is not out of the question.

8. The current regime of contact will be carefully looked at. If there is a lot of contact at present, the Court will be looking to how that can be maintained in the future. The ages of the children are also determinative in how much contact there should be with the non-resident parent in order that that relationship with the child remains intact and fulfilling. The general thought is that the younger the child the more frequent the contact needs to be – although the amount of time needed during any one contact session is deemed to be perhaps less (that is, shorter periods of contact are felt to be more beneficial than long stretches – little and often). As children get older it is often felt to be more beneficial to have longer stretches - so increased holiday contact. Often older children are more instrumental in organizing their own contact (that is, there are no hard and fast rules). It is what works for the families in each individual situation.

9. Education: Where and how the children are to be educated is a very significant factor that needs to be carefully researched and presented to the court. What language will the children be expected to communicate in? Will they still be able to converse with the absent parent? What language will they be educated in?

10. What qualifications will the children leave school with? If it is an overseas qualification, will it allow the children to study at a British University in the future should they wish to return to the jurisdiction? Will their new education and subsequent qualifications limit them in any way?

11. Financial Resources: How is the family to cope financially upon relocation? What finances will be put in place to ensure that the children’s needs are adequately catered for? Will the primary carer need to go out to work, if so, how does this impact on childcare? Who will be looking after the children? Will the non-resident parent be expected to contribute financially to the children’s up keep and is this a change to the current regime?

12. Where will the child live? How will their housing needs be met and who will pay for them?

13. Support Network: Is there any family support network in the new country of residence? How far away are they, what support can they offer, what is their relationship with the children? What is the benefit of this relationship to the children?

14. Impact of Refusal on Parent: What will be the likely impact on the primary carer or the new family unit as a whole if the application is refused? What evidence can be provided to substantiate this?  How is the move likely to impact on the relationship between the children and non-resident parent?

15. Scrutiny of plans: The Court is most interested in how well thought through the plan for relocation is and how alive to the issue of contact the primary carer is – does the primary carer recognise the importance of the relationship between children and non-resident parent and are they genuinely interested in facilitating contact?

16. It should be noted that if the primary carer is returning to their country of origin then the ‘bar’ is set lower in terms of completeness of proposals. 

17. What is the primary carer’s motivation for the relocation?

To re-cap:

· Primary carer – residence (even if eventually expressed as a shared residence order).

· Practical and detailed schedule of contact.

· Provision for child’s education.

· Where the child will be housed.

· Secure finances.

· Support network.

· Establish if parent requesting leave is returning to country of origin (if so, bar set lower).

· Impact on parent requesting leave following refusal.
· Reason for removal (that is, not just to thwart child’s relationship with other parent).
Impact of Human Rights issues

Role of the Court is to balance the competing rights of both parties under Article 8 (2) – right to family life. If relocation is found to be in the child’s best interests – the child’s human rights trumps that of the parent.

Relocation Within UK

No obligation for primary carer to make an application under s13 (1)(b), but may face an application by other parent under s8. Other parent may apply for the imposition of a condition to any residence order (under s11 (7))

Would suggest that relocation within the jurisdiction will only really become an issue if the time the children spend with each parent is shared fairly equally – and even then, only really if it is not split into weekends and school holidays – in other words, where residence is finely balanced. Either that, or there are some other exceptional circumstances that require a condition to be attached. All of this though really relates to the Welfare Checklist and what is in the best interests of the child.

Re E (Residence:Imposition of Conditions) [1997] 2 FLR 638, CA
After determining with whom a child should live, the imposition of a condition of where they should live within the UK was an unwarranted imposition.

Re S (a child)(Residence Order: Condition) [2001] 3 FCR 154, CA
Residence was awarded to the M at the court of first instance with a condition that she reside at her present location (‘exceptional’ circumstances relating to the health and emotional welfare of the child who had Down’s Syndrome and congenital heart and lung defects). The M wished to relocate to Cornwall. On appeal, once it had been determined who the primary carer should be, the imposition of choice of residence within the UK was not within the ordinary jurisdiction created by s 11 (7). The disadvantages of imposing restrictions on the primary carer had to be taken into consideration. 

Re G (Children) [2006] UKHL 43, [2006] 2FLR 629
Following the breakdown of their relationship, a lesbian couple who had jointly had and parented children using an anonymous donor (abroad) were locked into a dispute as to the future residence of the children. The Court was concerned with which parent was the primary carer and the impact of only one parent being a biological parent. During proceedings a condition of residence was attached to the biological mother (which she subsequently breached!) preventing her from moving from Leicester to Cornwall.

Hague Convention and Brussels II R

1. If remove from the jurisdiction to a Hague Convention country without consent and parent remaining has ‘rights of custody and access’ (even though no legal status or Order in force) this can be a ‘wrongful removal’ which, if persists could also be ‘wrongful retention’. The parent remaining within the jurisdiction can make an application to the High Court. Article 12 states that if less than a year elapsed since wrongful removal and retention, the contracting state is obligated to return the child to the jurisdiction. If there is a ‘grave risk of physical or psychological harm’ to the child, a contracting state is not bound to return Article 13 (b).

2. Who has ‘rights of custody and access’ is still evolving jurisprudence and lawyers should be cautious in advising clients (especially Mothers) that lack of PR, marital status, an application or a Court Order means that they do not require the consent of the other parent before removing fro the jurisdiction.

3. In non-convention cases, the Court must consider the welfare of the child (re J [2005] 2 FLR 802,HL.

4. Consent is best evidenced in writing although it can be argued on balance of probabilities that removal was by consent. In Re P [2004] 2 FLR 1057, CA, M argued consent but was found to be wrongful removal on appeal. Consent can be inferred from conduct but the evidence must be cogent and compelling.

5. British orders dealing with PR and contact are enforceable throughout EU (except Denmark), have been since 1 March 2005.  A certificate compliant with Brussels IIR (from the Court which made the Order) must be obtained and presented in the jurisdiction where enforcement is sought. It should be noted that enforcement methods are those used within that jurisdiction, therefore, when negotiating a contact order on a leave to remove application where a parent raises concern about compliance with any contact order made, it would be sensible to find out what the specific country’s methods of enforcement are – that is, will they be of any use to you?

6. FLA 1986 enables s8 CA 1989 Orders to be recognized in other parts of the UK but outside of the jurisdiction: that is, in Scotland, Northern Ireland, and Isle of Man (‘dependent territories’ for purposes of FLA 1986). Channel Islands are not covered by FLA 1986 and are not signatories to Hague Convention. An abduction to the Channel Islands would have to be treated as being to a non-convention country (however, not usually huge problem in getting Orders recognized).

7. Article 10 BIIR applies if a child has been removed from this jurisdiction to another country without consent (within EU, but not Denmark), if an application for return is made within 3 months of removal the matter may be determined in this jurisdiction; after 3 month, the country in which the child was removed to will have jurisdiction to deal with residence and contact (also return etc.) 

Case Law

Payne v Payne [2001] 1 FLR 1052, CA

M sought leave to remove the child to her home country of New Zealand. M forced to return to UK due to Hague Convention proceedings brought by F. Since return, F and PGM were having ‘exceptionally good’ staying contact; F seeking RO.

F denied RO. M’s application granted. F appealed on basis that the principles applied for ‘leave’ applications created a presumption in favour of the applicant parent, in breach of HR and CA 1989. F’s appeal dismissed and ‘guidelines’ set out for determination of future ‘leave’ applications.

Re B (Removal from Jurisdiction); Re S (Removal from Jurisdiction) [2002] 2 FLR 1043
Court of Appeal – 

First case, M wished to relocate with 2 children to South Africa, second case M wished to relocate to Perth, Western Australia. In both cases the partners of the M’s were nationals of the country of relocation or had a right of residence. The impact of refusal on the new family must also be evaluated (where the children are to be cared for within a new family unit).

Re Y (Leave to Remove from Jurisdiction) [2004] 2FLR 330
Where shared care post separation – if significant loss to child in relation to emotional and educational issues, leave may be refused.

In this case the child had had shared care post separation and had been brought up as bi-lingual (Welsh and English).

Re T (A Child) [2001] 28 June (unreported)
Where a Residence Order in force, no need to seek leave to remove from the jurisdiction if relocating to Scotland as Scotland is part of the UK.

Re A (Temporary Removal from Jurisdiction) [2005] Fam Law 215
Where removal for a temporary period only, less regards to Payne v Payne. 

D v D (Shared Residence Order) [2001] 1 FLR 495, CA

It is not necessary to show exceptional circumstances exist before a shared residence order is granted. Also, not necessary to show a positive benefit to the child.

Re F (Shared Residence Order) [2003] 2 FLR 397, CA
Parents living within separate jurisdictions within the UK did not preclude the making of a shared residence order.

Re J (Leave to Remove: Urgent Case) [2006] 1 FLR 2033, CA
F granted leave to remove two elder children to Bulgaria on basis his house burnt down and he had no means of support left in England. M appealed on basis that the J should have stayed the proceedings pending further investigations and also arguing that the F had failed to provide sufficient plans with regards to home, school and employment. Appeal dismissed – on facts of this case, Payne v Payne hardly applied and, in so far as it did, it strongly indicated that the F’s application should be granted. It should be noted that the children had expressed strong views about not having contact with the mother.

H v F (Refusal of Leave to Remove a Child from the Jurisdiction) [2006] 1 FLR 776
M wished to relocate to Jamaica (originally from there) to set up a bed and breakfast business with her own father. F was having regular contact with his son. M was unemployed and F on Incapacity Benefit.

It was found that the M’s proposals were ‘ill conceived’ in relation to her business proposal and therefore unreasonable.

Consequences of the child being denied contact with his F were considerable as opposed to the limited advantages perceived by the move.

M’s application refused.

Re F v H (Children) [2007] EWCA Civ 692, [2007] Fam Law 870, CA
M applied to relocate to USA, where she was from. F appealed on basis that M had failed to provide details of the school the children would attend or how she would provide for them; also argued that the J was wrong to find that M would suffer should the application be refused.

CA dismissed appeal on basis that the bar was set far lower where the proposal was for the primary carer to return to a completely familiar environment (M had only been away from USA for 6 years). M’s proposals were acceptable and a refusal would have a negative effect on her.

Thorpe LJ, at para [9]

‘the bar as to practicalities that must be jumped by the relocation applicant is set at a wide variety of heights depending on the facts and circumstances of the case. In this commonplace category of cross-border family creation, where the primary carer is returning to a completely familiar environment, the bar is obviously set considerably lower than in the case of an applicant who, in pursuit of some dream or ambition, is proposing to take the children to an unknown and untried environment. The bar is set particularly low where the primary carer is returning to the completely familiar home life after such a brief absence.’

Re G [2007] EWCA Civ 1497, CA
M’s application for relocation back to Germany with the children was granted, F appealed. F had been granted a shared residence order which resulted in the children spending 41% of their time with him. 

The Guidelines as set out in Payne v Payne were initially challenged as being ‘outdated’ because co-parenting was now much more commonplace and shared residence orders were no longer ‘exceptional’ but then it was suggested rather that they were being mis-applied by the lower courts. These submissions were not accepted; Payne v Payne still applies.
Re B (Leave to Remove: Impact of Refusal) [2005] 2 FLR 239, CA
M’s application for removal of children to Australia refused. Case remitted for retrial on Appeal. It was important to give great weight to the emotional and psychological well-being of the primary carer, not merely to take note of the impact on the primary carer of a refusal

No difference in principle between a ‘lifestyle’ relocation case (that is, one where the desire to relocate is based on an improvement in living conditions) to relocation because of employment or returning to country of origin.
Mandy Short
Tanfield Chambers
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