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DOLPHIN SQUARE

SQUARING UP

US giant Westbrook is trying to use m:?.m:..uzmmam:n
laws to gain-control of the freehold of Pimlico’s famous

Dolphin Square. Christian Metcalfe assesses its
chances this time round
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herc is a locked
ground-floor room,
somewhere behind
the fortress-like,
red-brick facade of
Dolphin Square in
Pimlico, SW1. In it, several
trestle tables have been laid
out, upon which sit piles of
documents - documents that
are essential to the su
a carefully planned battle for
control.

But this isn’ e from
the 1940s, when the Square
acted as a base for the Free
Trench plotting their march on

1t is merely the scenc of
Squarcs long leascholder
readying itself to go into batle
for asecond time with its
freeholder,

"The holder of the battle plan

s US private equity group
Westbrook Partners, which has
just launched a renewed attack
intended to pry the massive
central London residential
block from the grip of British
life assurance company Friends
Provident.

But why try again when the
first round of the bout ended in
February last year with
Westbrook making a hasty
retreat from a battle in the high
court, just 2 week before it was
scheduled to begin?

at first attempt began in
October 2007 when, using the
provisions of leasehold
legislation (see box, p77),
Westbrook served a notice
of its right to collective
enfranchisement on Fricnds
Provident.

Enfranchisement at Dolphin
Squarc had looked impossible,
Dbeeause its 1,250 residents
leases were Loo short to qualify

WESTBROOK'S DOLPHIN HUNT

Westbraok bolght the 274
Headlease for Dolphin Sgual
rom Westiminster city council

Miklon a5 a wir-win situation,
but criticised by residents as
“anather Dame Shirley
Portar-type

Westbrook immadiately

8 Santamhae 9170

- less than 20 years - and a5
Westhrook was the headlessee
and therefore owned more
than threc flats, it was unahle
to use enfranchisement laws

But, not to be deterred,
Westbrook assembled the
cream of London’s
enfranchisement community
and, according to Westbrook
adviser Robert Or -Ewing, a
partner in Knight Frank’s
leasehold reform team,

ndless Q)

It then decided to take
advantage of the oddity that
Dolphin Squarc has always
been let entirely on short- and

" medium-term tenancics and
never on long leases,

So, with the help of all its
experts, Westbrook created 6
Jersey-listed companies and

old each of them one or two
of the 1,250 flats in Dolphin
Square on 26-year leascs,
therefore allowing it to serve
notice of its right to collective
enfranchisement on its
frecholder.

However, the Jersey-based
mechanism used by Westbrook
and its offer of £97.8m did not
g0 down well with Friends
Provident. The company
served a counter-notice against
the US investor, claiming that
the scheme was a sham and an

rds between
the two parties continued f

(Friends Provident claimed the
dispute was causing it to lose
£13,000 a day) mounting up.
It was all due to come to a
-ad in Fel y 2009 but,
Jjust a week before the case was
due its day in court, Westbrook

justwanted td increase
income and had no design
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pulled out, citing “unfavourable
market conditions”,

All was quiet until last weel,
when Estates Gazette revealed
that Westbrook had dusted off
its boxing gloves and was
Tooking for a rematch
(11 September, p4s).

But is the outcome likely to
be different this lime around?
And will the case even make it
ta court?

Awrit filed at the Central
London County Court last
month reveals that Westhrook
Dbegan its fresh fight for
Dolphin Square in May, when
it served a collective leaschold
enfranchisement notice on
Triends Provident, this time
offering the firm £111.6m for
the freehold interest.

Although this was 12% more
than Westbrook offered when
it made its first move on the
freehold in 2007, the figure
is well below the estimated
£300m price at which the US
private equity firm sold the
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DOLPHIN FRIENDLY? WHAT WILL HAPPEN TO THE SQUARE'S RESIDENTS?

Bespite the tohg History of
eccentriz, Heh, farmous,
danoerous and scandalous
résidents at Dolphin Square;
today’s inhabitants are
surprisingly reticent to-speak
about the looming legal Battie,
These whawill tallkc de soon &
purely unattributed basis and
seern divided on what they can
expect from enfranchiserment,
Ohe resident said of
Westhroak: "Nodoiibt thay are
‘smmart cogkies, and as smart

enfranchisement hout.

Lacey adds that Friends
Provident is still pursning its
costs after the last case was
withdrawn, “so it was much to
our surprise when they served
enfranchiscment proceedings a
couple of months ago”

Opinion seems to be evenly
divided over who will be the

cackies one would presume
that they know what they are
deing | can't see that
‘enfranchiserment would have
an dtverse effect on tenants,
Tenants have been led Lo
believe that Lheir leases wilt
hold good and will stitl be
sacure-with a différent
landlerd.”

Others were keen for
Friends Provident to remain as
freeholder:

Ledsehold enfranchisermant

principles of English law; it is
not wrong to order and
structure your affairs so as to
achieve a specific legal result.”
TTe adds: “Tt may be that these
companies have been formed
for this specific purpose, but to
say that the structure therefore
isn’t real and is a sham is a high
bar to get over?

specialisl Stan Gallagher said
Wiestbrook's attémpts Lo take
full ownership of Dalphin
Sguare should have very little
directeffecton the block's
ienants,

However, e addad:
“Presurmably, Westhraok &
looking 1o acquire the freehold
in order to realise the benefits
of gaining graater control aver
the devalopmient, and ot just
because its shottening
headlease is d wasling assat.”

the frechold to this vast block
of flats!

He adds: “The decisive issue
will be whether Westbrook can
establish that the 600-0dd
firms Lo whom it has granted
long sub-leases of the pairs of
flats are not ‘associated
companies’ within the meaning
of the Companies Acts. If it

The freeholder will fight tooth and nail” in round two of the enfranchisement bout

flats to its Jersey-listed vehicles,

In July, Friends Provident
rebuffed that offer with a
similar counter-notice to that
which it had filed some three
years previously,

Westbrook is now secking a
court declaration that it is
entitled to use the mechanism.

According to Simon Laccy,
head of central London
residential and commercial
at I'&C Investments, which
manages Friends Provident’s
funds, Westhrook's attempls to
gain control are likely to be just
as strongly defended as they
were in 2007-09,

He says that the frecholder
will “fight tooth and nail” in
“round two” of the

victor if the battle does make it
to court this time.

John Stephenson, seninr
partner and head of the
residential and leasehold
reform group at law firm
Bircham Dyson Bell, believes
Westbrook is taking a valid
route to force the sale of the
Dolphin Square freehold.

He says: “If none of these
Jersey companies are
associated, no single company
holds morve than two leases of
flats, and the leases ave for a
term of more than 21 years, on
the face of it they ynalify for
enfranchisement and do not
fall foul of the associated
company exclhusion.

“As a matter of the gencral

Stan Gallagher, a barrister
specialising in leasehold
enfranchisement at Tanfield
Chambers, takes a very
different view,

Te says: “The broad purposc
of collective enfranchisement
legislation is to allow groups of
individual flat owners to club
together to buy the fieeholds of
their blocks.

“So it would be an anomalous
and surprising outcome if an
investment company, holding
the headlease of what is
reputedly the largest residential
block in Western Europe, has
managed to find a bulletproof
way of orchestraling a
collective enfranchisement in
order to compulsorily acquire

BUYING A BLOCK: HOW THE ENFRANCHISEMENT LAWS WORK IN PRACTICE

‘Enfranchisement laws are
designed to free leaseholders:
from the shackles of freehald.
Undefthe rites; the owners of
leases of more than 21 years
havetheright:to buy their
property’s freehold; subject to
no'one leaseholder swhing
more thantwo flats,

In 2002, the former

requirement-for a flattobe

occupied by-the leascholder ta
gualifyfor enfranchiserriant
was abolished.

The'change was intende
to help communities in large
apartmenit blocks; where many
owners may be subletting; to
each-awn ashare of the
property’sifreehold

But the seemingly
unintended conseguence has
been that enfranchisemenit
now applies to-.empty and
largely commercial bulildings,
even if nobody recently lived
there.or éven intends to live
there, 'and can evenextend to
buildirigs exclusively used for
business purposes:

can't, the claim will fail”

Lacey has promised that no
matter who wins the first battle
over whether Westhrook is
entitled to enfranchise, there
will be an appeal, and even if
Westbrook wins that, the matter
will still have to go to the
Leasehold Valuation Tribumal
and then to the Lands Tribunal
=~ a process that takes years,

Stephenson agrees: “Thegase
will get at least to the Court of
Appeal asthere is a huge amormt
of money involved,

“This is going to run and
run as, after any appeal is
determined, the matter may
then go on to the LVT to
determine the price, with
figures far beyond those with
which they arc used to dealing”

On purchasing the original
site in the 1980s, Richard
Rylandes Costain, who built
Dolphin Square, remarked to
a colleague: “In two or three

years we'll either drive up to
this spot in a Rolls-Royee, or
we'll be standing here selling
matches.”

It seems that similar
sentiments may still apply to
the site today.

Westbrook failed to respond
to enquiries.



