ONLY A DRAG-ANCHOR ON HONOUR KILLINGS?: 

THE NEW LAW ON FORCED MARRIAGE
1.
Article 16 (2) of the Universal Declaration of Human Rights states:


“Marriage shall be entered into only with the free and full consent of the intending spouses”.

2.
Despite this clear statement, “forced marriage” has presented the government with a serious problem not assisted by the lack of understanding of so-called ‘honour’ based violence including killings.  

3.
In 2006, the Forced Marriage (Civil Protection) Bill was introduced into the House of Lords by Lord Lester and received cross-party support.  Subsequently it was completely re-written by the government and the Bill received Royal Assent in July 2007.  The expectation is that the Act will be implemented in late 2008.

The Problem
4.
In 2007, the Forced Marriage Unit handled approximately 400 forced marriage cases but as the Home Affairs Committee (HAC) has stated in its sixth Report “Domestic Violence, Forced Marriage and ‘Honour’ – Based Violence” (Session 2007/08 HC26C) this is likely to represent the tip of the iceberg.  There is a lack of any comprehensive data on forced marriage making it difficult for agencies to understand the nature of the issue and formulate appropriate responses.  

5.
Because the government recognises that mobilising community support is vital in tackling honour-based violence, it has hosted a series of regional Honour-Based Violence Roadshows across the UK in the summer of 2008.

6.
The HAC was concerned that there are children “in real danger of being removed from school, or further education, and forced into marriage”.  Recently, it was calculated that 2,089 pupils were unaccounted for in 14 local Council areas of England and Wales.  In addition, the committee was troubled by the link made by experts between home-schooling and forced marriage.

7.
The HAC considered that in some cases of extreme “honour-based violence”, the victims faced a particular danger from organised conspiracies.  The Committee recommended that the police should develop a victim protection programme along the lines of those offered to court witnesses or gang members.  “Entry onto a programme must not be dependent on giving testimony in court” said the Committee.  The government’s response (July 2008) was less than full hearted stating only that “Criminal justice agencies are mindful of the dynamics of “honour-based violence” and therefore emerging strategies will include awareness-raising for front line officers and court officials to ensure that victims are protected”.  This fell short of agreeing that victims could expect to benefit from a victim protection programme though “safe” houses do already exist.  
The Pitfall To Be Avoided
8.
Forced marriages need to be distinguished from arranged marriages which are perfectly lawful.  In NS v. MI 2007 1 FLR44 Munby J said 


“….arranged marriages are to be supported as a conventional concept in many societies.  And for that very reason they are, I emphasise, not merely to be supported but to be respected.  Forced marriages, in contrast, are utterly unacceptable…….No social or cultural imperative can extenuate and no pretended recourse to religious belief can possibly justify forced marriage……The court must be alert to the possibility of forced marriage – something more prevalent than some would care to admit – and robust in its response to it…..We must (also) be careful to ensure that our understandable concern to protect vulnerable children (or, indeed, vulnerable young adults) does not lead us to interfere inappropriately – and if inappropriately then unjustly – with families merely because they cleave, as this family does, to mores, to cultural beliefs, more or less different from what is familiar to those who view life from a purely Euro-centric perspective….”.
The Act
9.
The Act provides civil remedies for those faced with forced marriage and for victims of forced marriage.  It is designed to have “a deterrent effect” though many feel it is “too little too late”.  In the first phase of introduction, only the High Court and the County Courts will be given the power to make Forced Marriage Protection Orders (FMPO).  This is so that a level of expertise will grow in the higher courts, though Section 63N provides a power for the Lord Chancellor to extend jurisdiction for dealing with cases of forced marriage to the Magistrates’ Court following consultation with the Lord Chief Justice.

10.
Section 1 is the principal section and inserts a new Part namely Part 4A into the Family Law Act 1996 and contains 19 new sections (i.e. S.63A – S.63S).


Section 63A.  Forced Marriage Protection Orders

11.
Sub-section (1) sets out that a FMPO may be made for the purpose of protecting a person from being forced into marriage, or from any attempt to force a person into marriage, or to protect a person who has been forced into a marriage.
12.
Sub-sections (2) and (3).  These subsections set out the circumstances which the court must taken into account when deciding to exercise its powers which include having regard to the need to secure the health, safety and wellbeing of the person to be protected.  In ascertaining wellbeing, the court must have regard to the person’s wishes and feelings in the light of that person’s age and understanding.  It has been said that “This is a strange statutory blend of the language of child law and domestic violence legislation” (Family Law 2008 page 567).

13.
Sub-section (4) defines a forced marriage by illustration.
14.
Sub-section (5) shows clearly that the conduct which forces a person into marriage does not have to be directed against that person (i.e. the victim) but can be directed against another or indeed even against the perpetrator.  As an example, this might cover circumstances where the perpetrator threatened to commit suicide if the person did not submit to the marriage.  

15.
Sub-section (6) defines “force” to include coercion by threats or other psychological means.  


Section 63B.  Contents of Orders. 
16.
Sub-section (1) provides for the measures that may be included in the FMPO.  The order may prohibit or restrict certain activity or the court may require a person to do something, such as produce their passport.  Note the court has a wide discretion to include “such other terms” as may be appropriate. 

17.
Sub-section (2) provides that the conduct to be regulated may be within or indeed outside England and Wales.  It is important to understand that any order obtained can be directed to many types of respondents.  For example the court may address not only those who force or attempt to force a person into marriage but other respondents who are involved in other aspects in relation to a forced marriage.  

18.
Sub-section (3) makes this point clear by stating that examples of involvement would include a person who aids, abets, counsels, procures, encourages or assists the perpetrator and anyone who conspires to force or attempt to force a person into marriage.  


Section 63C: Applications And Other Occasions For Making Orders
19.
Sub-section (1) provides that the court can make an order not only on application but, if there are already family proceedings before the court, of its own initiative.  

20.
Sub-section (2) provides that the person to be protected can apply for an order without leave but so can a relevant third party.  The definition of “relevant third party” means a person specified by order of the Lord Chancellor.  What is envisaged here is that the Forced Marriage Unit could for example be made a third party.  Others are likely to include social workers, teachers and perhaps even solicitors and doctors. 
21.
Sub-section (3) provides that any other applicant must first obtain the permission of the court to make an application.
22.
Sub-section (4) sets out the criteria for leave.  The court has to bear in mind all the circumstances including the wishes and feelings of the person to be protected and the applicant’s connection with and knowledge of the circumstances of the person to be protected. 
23.
Sub-section (5) provides that an application can be made within other family proceedings or as a stand-alone application.  

24.
Sub-section (6) sets out the circumstances in which the court can make a forced marriage protection order of its own initiative being in essence where the court considers that a forced marriage protection order should be made.

Section 63(D): Ex Parte Orders: Part 4A
25.
Sub-section (1) provides that the court may make an order without the respondent having being given any notice of the proceedings.
26.
Sub-section (2) sets out the matters to which the court has to give particular regard when exercising its discretion under sub-section (1) e.g. whether it is likely that an applicant will be deterred or prevented from pursuing an application if an order is not made immediately.  
27.
Note that sub-sections (3) and (4) provide that the respondent is to be given an opportunity to make representations about any order as soon as just and convenient and at a hearing where proper notice has been given to the all parties.


Section 63E: Undertakings Instead Of Orders
28.
This section is familiar to practitioners in respect of other legislation.  Sub-section (1) provides that the court may accept an undertaking from the respondent as an alternative to a FMPO.  
29.
Sub-section (2) provides that power of arrest cannot be attached to an undertaking.

30.
Sub-section (3) provides that the court cannot accept an undertaking instead of making an order if a power of arrest would otherwise have been attached to the order.

Section 63F: Duration of Orders
31.
This section provides that the court may make an order for a set period of time or may allow the order to run until it is changed.


Section 63H: Attachment of Powers of Arrest to Orders
32.
Sub-sections (1) and (2) provide that the court must attach a power of arrest to any order (other than an ex parte order) if the respondent has used or threatened violence, unless there will be adequate protection without the power.  Note that sub-section (7) provides that for the purposes of this section a respondent includes any person who is not a respondent but to whom an order is directed.  

33.
In respect of ex parte orders, sub-sections (3) and (4) provide that the court may attach a power of arrest to such an order but only where it is considers there to be a risk of significant harm to a person ‘attributable to the conduct of the respondent’, if the power is not attached immediately.  The respondent must also have been violent or have threatened violence, again for the power of arrest to be appropriate. 

34.
Sub-section (5) provides that where a power of arrest has been attached to an ex parte order, the court may provide for the power of arrest to have effect for a shorter period then the other provisions of the order.


Section 63I: Arrest Under Attached Powers
35.
This section makes provision for arresting a person under attached powers of arrest.


Section 63J: Arrest Under Warrant
36.
Sub-sections (1) and (2) provide that, where there is no power of arrest attached to an order, the person being protected by the order, the person who applied for the original order or any other third party with the leave of the court may apply to the court for a warrant of arrest to be issued, if they consider that a person has failed to comply with the order or is otherwise in contempt of court.


Section 63K: Remand: General
37.
Sub-section (1) provides that where an arrested person is brought before the court, that court may remand the person if the matter is not dealt with immediately.  

38.
Sub-sections (2) and (3) modify Schedule 5 to the FLA so as to make the remand arrangements apply to Forced Marriage Protection Orders in the County Court and the High Court.  

39.
Sub-sections (4) and (5) provide that where a person is remanded on bail the court may place conditions on that person such as those necessary to ensure that the respondent does not interfere with witnesses or otherwise obstruct the course of justice.


Section 63L: Remand: Medical Examination and Report
40.
Sub-section (1) provides that, where the court considers that a medical report will be necessary, the court may remand the arrested person while a medical examination and report is awaited.  

41.
If there is an adjournment for a medical report, then the case must not be adjourned for more than 4 weeks at a time, unless the accused is in custody in which case the adjournment must be for no more than 3 weeks (Sub-sections (2) and (3)).
42.
Sub-sections (4) and (5) provide that while an arrested person is suffering from a mental illness or severe mental impairment, the court has the same power to order that the person be remanded for a report on their mental condition, as the Crown Court has under Section 35 of the Mental Health Act 1983.  


Section 63R: Other Protection or Assistance Against Forced Marriage
43.
Sub-section (1) clarifies the point that Part 4A does not affect any other protection or assistance already available to those faced with a forced marriage or those who have already been forced into marriage.  

The Reaction to the Act

44.
If the government expects third parties such as teachers, doctors or social workers to apply for a FMPO in appropriate circumstances then they may be in for a disappointment.  It is likely to be very difficult for these professionals to make such applications mainly because people are often afraid of alienating the communities they serve and being called racist.  Clearly there will need to be a considerable amount of training, just as there was for domestic violence and this has been undertaken.
45.
Some feel that the volume of cases generated by the Act might be “quite staggering” but this will depend on how much information is made available about the Act in the community generally.  The more people are aware of the Act, the more likely it is that they will come forward to make use of it.

46.
Others feel that because the Act is a civil piece of legislation, the Act will not be seen as any deterrent (whether to forced marriage or by implication to honour-based violence).  Even the HAC was not entirely convinced that an Act providing a range of further civil remedies for victims was likely to work.  At paragraph 106 of its Report, the Committee suggests that the government should produce an initial progress report one year after implementation of the Act followed by fuller reports in following years.  The Committee concludes: 

“If the implementation of the Forced Marriage Act……cannot demonstrate concrete progress in reducing the prevalence of forced marriage and increasing the safety of victims, then the question of criminalisation should be revisited…..”.

47.
The governments response (July 2008) is to state that it is committed to ensuring that legislation is an effective resource for victims of forced marriage.  In the government’s view increased awareness of forced marriage, of the Act, and of the support available to victims is likely to lead to an increase in reported cases over the coming years and so provide much-needed data.    
48.
It is noteworthy that the government in its reply to paragraph 106 of the HAC’s report has not closed its mind to the option of revisiting the question of criminalisation, perhaps some admission that it may not be confident that enough has been done as yet to challenge the ethnic communities into taking action against practices (forced marriage and honour-based killing) that are not cultural heritage but despicable crimes.
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