CIVIL PROCEDURE
A Guide for Family Practitioners

 (i)
determination of shares;

(ii)
order for sale; or

(iii)
option to buy out; or

(iv)
transfer or vesting order; or
(v)
declaration of right to occupy with consequent directions re outgoings; 

(vi)
equitable This talk will concentrate on the 2 types of case which family lawyers are mostly likely to deal with:

· Trusts of Land and Appointment of Trustees Act 1996

· Inheritance (Provision for Family and Dependants) Act 1975

A claim is normally brought under CPR Part 8 (short claim form and detailed witness statement in support), but I shall also deal briefly with Part 7 which is sometimes used in ToLATA and associated claims (e.g. for contents) and how to bring third party ToLATA claims within ancillary relief.

The rules and practice of Civil Procedure are primarily set out in:

(i)
The Civil Procedure Rules (CPR)

(ii)
The Practice Directions thereto

(iii)
The Pre-Action Protocols

(iv)
The Chancery Guide

(v)
Some residual rules preserved from the old Rules of the Supreme Court (RSC) and County Court Rules (CCR)
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Trust of Land claims

Powers of the court

The typical application is for the declaration of a trust and/or the parties’ beneficial shares, an account and an order for sale.

However, s.14(2) enables the court to exercise any of the powers of the trustees. By s.13 these include regulating occupation and determining an occupation rent. Thus the court may postpone sale and allow one owner to remain in occupation, although that person will almost always be required to pay the mortgage and other outgoings and keep the property insured and in good repair.

The trustees (and thus also the court) may also allow one owner to buy the other out – Lawrence v Bertram [2004] Fam Law 323; Murphy v Gooch [2007] 2 FLR 934.

ToLATA is also used by creditors to obtain a sale pursuant to a charging order. Where only one co-owner is indebted, the charge attaches to their beneficial share only. A sale under the Charging Orders Act would only result in a sale of that beneficial interest, whereas the whole legal and beneficial title may be sold under ToLATA. 

Where a sole owner wants to deal with a claim by an occupier of his land to a beneficial interest, he has 2 options:

(i)
a declaration of sole beneficial ownership;

(ii)
a possession claim under Part 55 (essentially a squatters action).

Assembling a case

The following issues will typically need to be determined:

1.
In whose name was the property purchased?

2.
Is there a tenancy in common or a joint tenancy?


-
Was the nature of a joint tenancy properly explained to the parties?


-
Has the joint tenancy subsequently been severed?

3.
What were the purchase price and the costs of purchase?

4.
Details of the mortgage:

(a)
What was the original mortgage advance?

(b)
Who was expected to pay it and in what shares?

(c)
Who in fact paid the mortgage?

(d)
Were these payments enabled by contributions made by the other owner?

(e)
Has any capital owing been repaid, and by whom?

(f)
Have any further advances been made and for what were they used?

(g)
Has either party failed to pay their agreed share of the mortgage?

(h)
What is currently outstanding?

5.
How was the balance of the purchase paid?


Where part of the purchase price came from 

(a) the sale of a previous property, in what shares it was beneficially owned.

(b) gifts from relatives, whom the gift was intended to benefit.

(c) loans from relatives, who was intended to repay them and whether they have been repaid.

6.
Was there any right to buy (or similar) discount?


-
Who was entitled to this?

7.
Was there any written declaration of trust or declaration of the beneficial shares?

-
If the declaration appears unfair, is there any reason to suspect undue influence or mistake?

-
Has there been any subsequent declaration of trust or variation of the beneficial interests?

8.
Has either party acted to their detriment in any way not directly contributing to the purchase e.g. by giving up a home or career?

- 
Why did they do so? Was this connected with a promise that they would have a share?

9.
Was anything said about the beneficial ownership of the property (especially immediately before the purchase)?


- 
What was said, by whom, where, when?


- 
Were there any witnesses?


-
Is there any subsequent corroboration, e.g. by conduct?

10.
What was the client’s understanding as to the beneficial ownership of the property at the time it was bought?


-
Would the other party have shared this view?


-
What was it based on?

11.
What were the respective earnings of the parties during their ownership of the property? 


-
What did each contribute to household expenditure?


-
Were they effectively running joint finances?

12.
What improvements have been done to the property?


-
How much did they cost?


-
Were they agreed or envisaged at the time of the purchase?


-
What is the resulting increase in value of the property?

13.
The current value of the property.

14.
Whether the property should be sold:

(a)
How did the parties intend the property be used?

(b)
Who now occupies the property? 

-
Can they maintain the mortgage instalments?

-
What resources do they have to re-house? 

-
If there are any children (or other vulnerable people) in occupation, do they have any particular needs to stay or in respect of re-housing?

(c)
What prejudice will the non-occupier suffer from any delay in sale?

15.
Ancillary issues:


-
occupation or non-molestation orders;


-
Schedule 1 Children Act 1989;


-
contents;


-
joint accounts in credit;


-
joint debts;


-
debts between the parties.

A detailed account should be taken from the client as early as possible. Chancery judges (whether in the High Court or Central London County Court) are very rule-minded. Compared with a Family judge, they tend to apply logic rather than common sense. Statements should therefore be drafted with great care so that they explicitly evince everything that is required by the case. 

Office copies entries and a copy of the deed of transfer should be obtained from the Land Registry. This will often determine both the legal and beneficial interests and should declare the purchase price. Although the TR1 is often only executed by the vendors and not the purchasers, this will be at the behest of the purchasers via their solicitors, so they will still normally be bound.

If there was a joint purchase and the beneficial interests remain uncertain, a copy of the conveyancing file should be obtained from the conveyancing solicitors. In particular, look for: 

· a deed of trust or any record of the parties’ instructions as to their intended shares;

· the completion statement (and there may also be a completion statement in respect of the sale of any previous property);

· the mortgage application and agreement;

· any explanations or advice given as to the type of tenure (joint tenancy/tenancy in common) or the beneficial shares;

· which of the purchasers engaged with the solicitors;

· whether any conflict of interest should have been apparent. 

Conveyancing solicitors are often very reluctant to disclose the file, using excuses of Data Protection or the joint confidence of the owners. There is no reason for them not to disclose a copy of the file to any of the parties who instructed them without the need for any consent from any other. If your client did not instruct them, it will be necessary to obtain disclosure from the other side.

A marketing appraisal by an estate agent is usually sufficient for an initial valuation.

A formal valuation may be required to determine any of the following: 

· the price for sale or buy-out;

· the value of any improvements done by one party – see Re Pavlou [1993] 1 WLR 1046);

· a fair occupation rent (which may vary over time, if the period is extensive);

· the past value of the property.

However, it will usually be best to obtain this on joint instructions. Surveyors are more expensive than estate agents. They also tend to be more conservative in their valuations. 

Protecting the claim

Where the client is neither in occupation nor a legal owner, his interest should be protected by entering a restriction at the Land Registry typically using Form A (for unregistered land, use the Land Charges Register). If the Registrar is not prepared to enter a notice before issue, you can serve the claim up to 4 months after issuing under CPR 7.5(2). If there are 2 legal owners (and neither is the client) a freezing order under s.37 Supreme Court Act may be required to prevent overreaching – CPR 25.1(f). 

Pre-action letters

There is no specific pre-action protocol for ToLATA claims. However, PD – Protocols 4.1 - 4.7 applies. It is still good practice to send a detailed letter of claim. Failure to do so may result in an award of indemnity costs – Phoenix Finance v. Federation Internationale L’Automobile [2002] EWHC 1028 (Ch). It should:

-
set out the whole claim with reasonable detail and clarity, in particular what orders are sought in respect of the property

-
a claim for occupation rent or contributions to the mortgage should be made as soon as possible, so the other side are on notice, as the court has a wide discretion under ss.12-13 ToLATA

-
enclose essential documents

-
seek documents required in the Defendant’s possession

-
set a reasonable time-scale to respond to the claim (usually a month)

-
suggest mediation or other ADR

The Defendant should acknowledge the letter of claim within 21 days of receipt and give a time-scale for his detailed response (with reasons why this is longer than the Claimant has suggested). This response should:

· identify what is agreed and what is in issue;

· give detailed reasons for any dispute;

· enclose documents relied on by the Defendant or requested by the Claimant and explain any refusal of disclosure;

· request any further documents required of the Claimant;

· respond re mediation and suggest joint valuation, if in issue

There is a duty of negotiation, enforceable in costs – Taylor v. D Coach Hire Current Law 11.03. Part 36 offers may be made before issue - CPR r.36.3(2)(a) (see below).

The Part 8 Claim
Proceedings should normally be issued in the County Court or the High Court Chancery Division. They have concurrent jurisdiction – High Court and County Courts Jurisdiction Order 1991, art. 2(1)(p). The appropriate county court is the court where the property is situated (unless there are pending divorce proceedings).

Where the ToLATA application is combined with an application under Sch.1, Children Act or the IPFDA, it is possible to issue in the Family Division. In the first instance, this should be done in the PRFD. This is far more user-friendly for family practitioners and tends to disconcert chancery practitioners. 

ToLATA and CA Sch.1 applications should be heard at the same time – W v W (Joinder of Trusts of Land and Children Act Applications) [2004] 2 FLR 321, CA. In practice, the determination of the beneficial interests should precede any transfer of property, as the interests will revert upon the children’s majority (subject to an account for capital repayments of the mortgage, etc.).

Where a divorce is pending, ToLATA proceedings (e.g. brought by a third party) may need to be transferred to the divorce court or be raised within ancillary relief by joining the third party as a Second Respondent or Intervener. ToLATA claims are rarely necessary between spouses upon divorce. However, they may be useful in order to obtain an early sale of jointly-owned property, as no interim order for sale is available under the MCA – see Wicks v Wicks [1998] 3 WLR 277, CA. This may be appropriate in order to avert mortgage repossession or because the other spouse is refusing to proceed with their divorce. Third parties’ interests in matrimonial assets should be determined as a preliminary issue with fully pleaded points of claim and defence – TL v ML [2005] EWHC 2860 (Fam).

Otherwise, the normal procedure is under CPR Part 8. The prescribed Claim Form requires a brief summary of what the Claimant seeks and its legal and statutory basis. The relief would comprise:

accounting / an account pursuant to ss.12-13 ToLATA;
(vii)
further or other relief; 

(viii)
costs.

The claim must be supported by a Witness Statement (CPR 32) – r.8.5(1). This should set out the facts fully, as if it were the evidence in chief, although the Claimant is also entitled to serve a further witness statement in reply to the Defendant’s – r.8.5(5). Ideally, any other witnesses’ statements should also be served with the claim.

All statements of case and witness statements must be endorsed with a Statement of Truth (CPR 22), a simple declaration of the truth of its contents. This is intended to discourage speculative claims and defences. The client may be cross-examined on the content of statements of case he has attested.  

The Defendant responds by an Acknowledgement of Service (Form N210) within 14 days of service of the Claim Form, accepting or contesting the claim and setting out any other remedy sought – r.8.4. It must also be supported by his written evidence, e.g. his Witness Statement – r.8.5(3). This can be filed up to 14 days later if the parties so agree under 8PD.7.5; or the court may grant an extension under 8PD.7.4. Further evidence can only be adduced by any party with the permission of the court – r.8.6 – although this is readily granted at the CMC. If the Defendant is not ready to serve his evidence within 14 days because of a substantial dispute of fact, he may instead aver on the Acknowledgement that the case is not suitable for the Part 8 procedure and Part 7 should be used instead. 
Part 7 claims

Occasionally ToLATA claims are brought under Part 7 instead. It should not be done where there is a concurrent IPFDA claim (which must use Part 8) or where there is an application under Children Act, Schedule 1, to reduce duplication of claim forms and witness statements. However, there are 4 instances where Part 7 may be preferable:
(i)
where there is likely to be a significant conflict of fact, where a court would be likely to switch to Part 7 anyway at the CMC;

(ii)
where the other side’s case is weak in some specific point of law or fact: pleadings should flush this out, whereas witness statements can allow fudge and avoidance (a Request for Further Information (CPR 18) can also achieve this);

(iii)
where there are concurrent claims for other incidents of cohabitation like joint debts, contents, joint accounts and policies which are not covered by ToLATA and must be pleaded under Part 7;
(iv)
if the case is really urgent, and the Claimant’s case is clear but his evidence is not (i.e. where a witness statement would look thin): if it is necessary to recast the case later, amendment of Particulars of Claim can damage credit less than correcting a witness statement.
If in doubt, use Part 8 – it saves argument. 

Part 7 requires formal statements of case (pleadings):

(i) Claim Form;

(ii) Particulars of Claim with the Claim Form or within 14 days thereafter; 

(iii) within 14 days thereafter Acknowledgement of Service (Part 10) or Admission (Part 14) and/or Defence (Part 15) (if an Acknowledgement is served, the Defence may be served within 28 days after the Particulars of Claim; time can also be extended by agreement for a further 28 days – r.15.5);

(iv) Counterclaim (Part 20) with the Defence;

(v) Defence to Counterclaim within 14 days thereafter;

(vi) Replies with the Allocation Questionnaire – r.15.8 – but it is better practice to do so beforehand – Chancery Guide 2.12.
Further pleadings (e.g. Third Party Claims, late Counterclaims, Responses, etc.) require the permission of the court.

Particulars of Claim may now plead law as well as facts and may annex documentary evidence – e.g. a Deed of Trust or TR1. Defences (but not Replies) must now be fully pleaded. A denial must be supported with reasons. Any positive case must be set out. However, the Claimant may simply be put to proof on any issue. Where the Defendant seeks positive relief, such as an account or the option to buy the Claimant out, a Counterclaim should be pleaded.

Case Management

The court will set down the case for an initial directions hearing. Parties should attempt to agree directions – r.29. The court may approve agreed directions without attendance. The court should:

(i) Dispense with allocation questionnaires and allocate the case to the multi-track - r.8.9(c), r.26.6;

(ii) Consider whether ADR is appropriate and if so, stay the proceedings;

(iii) Consider whether Part 7 is more appropriate and, if so, give directions for statements of case to be filed and served;

(iv) Consider joint valuations of the property, any improvements and occupation rent (CPR 35);

(v) Consider whether further witness statements are required – it will normally specify that they shall stand as the evidence in chief (see r.32.5(3), (4));

(vi) Order standard and/or specific disclosure (CPR 31);

(vii) Consider fixing a further Case Management Conference or Pre-Trial Review (PTRs are rare unless trial estimate exceeds 10 days);

(viii) Consider whether any issue could usefully be tried as a preliminary issue;

(ix) Fix a date for trial or a trial window or order listing questionnaires / pre-trial checklists. Time-estimates should include pre-reading and consideration of judgment;
(x) Time-table an agreed statement of issues, reading-list and chronology, and skeletons.

The Chancery Guide Appendix 3 has a useful set of precedents for directions, which should be followed in the High Court.
Non-routine directions should be sought by a specific interlocutory application (CPR 23). This can still be heard at the same time as a CMC.

Some judges will be prepared to use a CMC as an FDR. However, note:

(i) No rules analogous to the FPR apply, e.g. for Calderbanks, confidentiality and costs consequences, although the parties may be prepared to agree to be similarly bound.

(ii) The discretion of the court under TLATA is much narrower than under the MCA, so the court’s indication is less valuable.

(iii) The presumption of no order as to costs at FDR does not apply, which may inhibit settlement.

(iv) Only DJs will have much experience of FDRs.

Standard disclosure is defined by r.31.6 to cover:

(a) 
the documents on which the party relies;

(b) 
those that adversely affect his case;

(c) 
those that support or adversely affect another party’s case;

(d) 
those required under a relevant practice direction.
The List should be in Form N265.

In TLATA cases, this may cover many years of bank statements, etc. The cost of retrieval is often disproportionate, so the court should consider limiting such disclosure to what is necessary under r.31.5(2). Draft orders defining disclosure may assist the court. 

The 2-stage Form E and Questionnaire procedure is not available. Instead, there are separate ways to get further documents and further information:

(i)
Specific disclosure (CPR 31.12). 
(ii)
Further information (CPR 18 – and see PD18, which is very helpful). This can include pinning down the legal case, as well as seeking factual information. A written request should first be made. If the response is inadequate an application for an order may then be made.
Expert Evidence

The rules of evidence are somewhat stricter in civil proceedings, although judges will usually be prepared to ignore breaches unless one side objects. Note especially that expert reports should comply with the Practice Direction and in particular the formal requirements in CPR 35PD.2. This applies not just to medical witnesses but even to valuations, although joint reports will be treated more leniently.

CPR 35.6 allows each party to put written questions to the other side’s or a joint expert prior to the trial. This can be a useful and cheaper alternative to cross-examination.

Challenging a joint expert is possible, but difficult – see MP v Mid Kent Healthcare [2001] EWCA Civ 1703; Daniels v Walker [2000] 1WLR 1382:

(i)
In the absence of special circumstances, there should be a single joint expert;

(ii)
Each party may put written questions to the joint expert – CPR 35.6;

(iii)
A party may apply to instruct his own expert prior to or after putting questions – the court should allow this if it would be unjust pursuant to the overriding objective (CPR 1.1) to refuse;

(iv)
In the light of the reports and questions, the court may order an expert’s meeting top resolve and clarify issues (CPR 35.12);

(v)
In the light thereof, the court may allow a party to adduce his own expert’s report in evidence – CPR 35.4;

(vi)
But the joint report remains the primary evidence before the court;
(vii)
Only in exceptional cases should an expert attend for cross-examination – Popek v. NatWest [2002] EWCA Civ 42. The questions for cross-examination should be disclosed to the expert in advance.

Part 36 Offers

Part 36 offers are deemed to be “without prejudice save as to costs” but are more formal than Calderbank offers.
They have stricter costs consequences.

In general costs follow the event. This is more advantageous to Claimants than Defendants.

Calderbank offers may also be taken into account under CPR r.44.3.

NB: Part 36 has been significantly revised for offers made after 6.4.07. These notes deal with the new regime.
Under CPR r.36.2(2), the offer must:

· be in writing;

· state that it is intended to have the consequences of Part 36;

· specify a period of not less than 21 days within which the Defendant will be liable to pay the Claimant’s costs if the offer is accepted (NB: the Defendant pays, even if it is his offer!). An offer may not be withdrawn or reduced within this period without the permission of the court – r.36.3(5);
· specify that it relates to the whole of the claim or which part of the claim or which issue it relates to and whether it relates to any counterclaim.
A Part 36 offer may be made before issue of proceedings – r.36.3(2)(a). However, the offeree needs to have sufficient information to be able to decide whether to accept or reject the offer – Ford v GKR Construction Ltd [2000] 1 WLR 1397. 
The purpose of a Part 36 offer is similar to that of a Calderbank: to limit or transfer the risk as to costs. The consequences of an offer are:

(i) Upon its acceptance, the Defendant must pay the costs up to the date of acceptance – r.36.10(1) - save that a Claimant accepting an offer after the specified period for acceptance should pay the costs since then – r.36.10.(5).
(ii) If the Defendant’s offer relates to only part of the claim, the Claimant will still be entitled to all his costs if he abandons the rest of the claim, unless the court orders otherwise – r.36.10(2). 

(iii) The court determines costs if an offer made less than 21 days before trial is accepted – r.36.10(4)(a).
(iv) If the Claimant fails to beat the Defendant’s offer at trial, he will normally have to pay the Defendant’s costs from the last date for acceptance - r.36.14(2).

(v) If the Claimant beats his own offer at trial, he will be entitled to his costs and the court may order indemnity costs and/or add interest on the costs at up to 10% above base rate from the last date for acceptance – CPR r.36.14(3).
(vi) The court may depart from the consequences of beating offers at trial if it considers them unjust. This residual discretion does not apply to the acceptance of an offer (but it has a more limited discretion for offers accepted late).

(vii) If an offer was withdrawn, the court may still take it into account under r.44.3.

Thus, Claimants and Defendants are treated differently. This is rarely appropriate for ToLATA cases, where both sides will be seeking a positive outcome from the court. How can a Defendant redress the balance?

(i) issue first, so as to be the Claimant;

(ii) define himself as a claimant prior to issue, especially in any pre-action Part 36 offer – this may persuade a court to depart from the usual consequences of Part 36 where it has a discretion;
(iii) define the issues at the earliest stage, and in particular identify what has never been in dispute between the parties (e.g. whether the Claimant has a beneficial interest), so that the Claimant cannot claim a partial victory;
(iv) make a Calderbank offer instead on the basis of no order as to costs, to avoid the costs consequences of a Part 36 offer being accepted (making a Part 36 offer on the basis of no order as to costs conflicts with Part 36, so the offer will effectively just be a Calderbank, but there is a danger the court will still apply the adverse costs consequences of Part 36);
(v) express a Part 36 offer to be inclusive of costs (this will really only be possible where the Defendant offers a fixed sum on a buy-out or account) – however, this may make it difficult for a court to assess whether the offer has been beaten;
(vi) counterclaim: counterclaims are treated as claims in their own right, so the roles of Claimant and Defendant will be reversed. Costs on a counterclaim can be assessed separately. However, in TLATA actions, it is rare for a counterclaim to involve further costs discrete from the main issue. 

The court may also take non-Part 36 offers and other conduct into account when determining liability for costs – CPR rr.44.3(4)(c) and (5). However, “without prejudice” offers may not be “admissible” within the rule unless marked “without prejudice save as to costs”. The privilege in negotiations may not be waived by one side alone – Walker v. Wilshire [1889] 23 QBD 335.

Be cautious about making offers in a fixed monetary sum.

(i) The court’s default option is to determine shares and order sale: a fixed sum may not be comparable with such an outcome, so it may be of limited value in any argument as to costs. If a party wishes to offer a fixed sum, it is usually better also to offer a percentage share as an alternative.
(ii) The value of the property may change over time. If the value increases, a fixed sum offered by a Defendant looks increasingly ungenerous and the protection against costs will be eroded; whereas a fixed sum offered by a Claimant looks increasingly tempting and may be snapped up before he has time to withdraw it. (And vice versa.) It is usually safest to impose a time-limit for acceptance, although the offer will then lose the benefit of Part 36 thereafter.

(iii) Express the sum as a buy-out of the share, not the claim, to avoid arguments as to whether r.36.4 applies (payment within 14 days).
Costs Estimates
Costs estimates should be provided at the following points:

(i) On filing the allocation questionnaire or any listing questionnaire (or whenever required by the court). This will show whether costs are proportionate and so inform the court’s case management and also provide a benchmark to assess each side’s costs.
(ii) Prior to any contested hearing lasting less 1 day. This allows the court to make a summary assessment (and the other side to make representations). The estimate should  be filed and served at least 24 hours before the hearing. Costs are usually payable within 14 days of assessment, so payment of costs re interlocutory issues happens during the proceedings. Failure to file and serve in time can mean the party claiming costs has to pay the costs of a later assessment, or the party mitigating quantum has no estimate of his own for comparison.
Inheritance Act claims
Pre-action

There is a 6-month time-limit for bringing a claim starting from the grant of probate or letters of administration. This can be extended on application (which can be included on the Part 8 claim form). The normal considerations apply to extending time, plus whether the estate was distributed before notification of the claim and whether there have been negotiations. Although extensions are readily granted in appropriate cases, this does not apply to the power to set aside the normal succession to a joint tenancy under s.9 IPFDA 1975, where the application must be made within the 6-month limit.
No dealing in property can take place before the grant (save under a lesser grant) and the representatives may be liable for dealings within 6 months of a grant, so they usually will not do so.

The Land Registry will not normally register a notice or restriction before issue, but the following steps may be taken to protect the claim:

(i)
notify potential executors, personal representatives and beneficiaries of the intended claim as soon as possible;

(ii)
enter a standing search at the PRFD;
(iii)
claims should not be brought before the grant of representation, but some have succeeded provided the grant is eventually made;

(iv)
seek an undertaking not to deal; if this fails, a freezing application may be appropriate (which can include an order for the entry of a restriction at HMLR);

(v)
issue but delay service for up to 4 months or agree a stay (to allow negotiations without costs increasing so fast).

Whilst the Pre-action Protocol applies, it is problematic:

(i)
the 6-month time-limit usually allows insufficient time;

(ii)
the Claimant is initially unlikely to have sufficient information about the estate to quantify the claim;

(iii)
the executors may have rather imprecise information prior to probate.

Choice of court

Both Chancery and Family Divisions have jurisdiction. The Family Division, especially the PRFD, is likely to be more appropriate in claims by surviving spouses and civil partners. County Court and Chancery Judges are unlikely to have much experience of ancillary relief. The Family Division may be less generous to other claimants, as it may compare their claims unfavourably to what a spouse might get in the case. PRFD judges may be less confident with ancillary trust claims.

The High Court is likely to be more expensive than the County Court, but its judges are likely to have a more generous view of maintenance.

Many County Courts provide mediation or ADR, which can be invaluable where the estate is small but the parties entrenched. They have jurisdiction to hear all IPFDA claims (s.25 County Courts Act 1984) and all s.13/s.14 ToLATA claims (para.2 High Court and County Courts Jurisdiction Order 1991).

Where the other side’s solicitors are principally family or chancery practitioners, they can be unsettled by issuing the claim in an unfamiliar division, although the same procedural rules (the CPR) applies in each. The Family Division can sometimes be rather relaxed and approximate in its application of procedural rules (but don’t count on it!).

The Claim

Part 8 must be used, subject to Part 57 (Probate and Inheritance Claims). Any ancillary application under s.4 (extending time), s.9 (re joint tenancies), s.10 or 11 (re dispositions outside the will) should be specifically pleaded.

 The claim should be supported by a witness statement setting out the evidential basis of the claim, including the claimant’s own financial resources and what is known of the size and nature of the estate and the resources of the beneficiaries. An official copy of the grant of probate or letters of administration and the relevant testamentary documents should be exhibited – CPR 57.16(3).

Both executors and significant beneficiaries should be joined as defendants. Where the Claimant seeks to set aside a succession, nomination or disposition of property outside the will, the person holding the property should also be joined.

Time for the Defendant’s Acknowledgement of Service and written evidence is 21 days (not 14) – r.57.16. A personal representative is required to give full details of the value of the estate and identify the beneficiaries and their interests in the estate (57PD.16). If he wishes to stay neutral, he should state this in his Acknowledgement (57PD.15)

Costs

Personal representatives are normally entitled to their costs out of the estate on an indemnity basis – CPR 48.4(2),(3). If they take an active part in the proceedings, the estate will suffer, so they normally take a back seat instead. However, where they actively defend a case on behalf of competent beneficiaries, they can held liable for the costs – Evans v Evans [1985] 3 All ER 289.

For claimants and other defendants, the normal rule (in theory) is that costs follow the event, subject to whatever offers of settlement are made. However, the court has a broad discretion, especially re persons under a disability – see Cameron v Treasury Solicitor. Costs are frequently awarded against claimants where the estate is small, in order to discourage such claims. The court may be disinclined to award costs against beneficiaries whose legacies have also been reduced. Part 36 offers by claimants can stiffen the court’s resolve.
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