CHILDREN ACT UPDATE
1.
Introduction

1.1.
This is not intended to be an exhaustive survey of all reported cases in the last year, nor could it be in the time available. Instead I have selected those cases, both in the public and private law arena, which I consider are of most potential importance to practitioners (as opposed to the purely academic lawyer) or have found interesting at a personal level.

1.2.
A number of themes emerge:

(a)
the court’s continued insistence on vigilance (or is it an obsession) for domestic violence, leading to ever greater case scrutiny and management as highlighted in the President’s Practice Direction of 9th May 2008;

(b)
an increased risk that local authorities, even individual team managers, social workers and lawyers whose alleged incompetence, malpractice or even failure to follow a Practice Direction on preparing bundles, can no longer hide behind the usual confidentiality which family proceedings attract and instead find themselves publicly named and shamed in the law reports;
(c)
there remains an inconsistency of approach as to what sanction a court should impose upon a resident parent deliberately obstructing a child’s contact with the other; and, in particular, whether change of residence to the non-resident parent is appropriate;

(d)
the increased use of the shared residence order and a refinement of the approach courts should take when deciding if such an order is appropriate;

(e)
a different and more stringent test is now required to justify interim removal of a child into foster care than the interim threshold needed to underpin an ICO. This is just one example of errors of lower courts hearing care cases being remedied.
2.
Domestic Violence and Fact Finding

2.1.
I have attached a copy of the President’s Practice Direction of 9th May 2008 to this hand-out. I summarize it as follows:

· It applies to any proceedings for residence or contact under the Children Act 1989 or Adoption & Children Act 2002 involving a parent or family member. There is nothing to exclude from its ambit public law cases where an application is made by a parent for contact with a child in care assuming domestic violence allegations have only just surfaced.
· It sets out a procedure to be followed whenever an allegation is made at any stage in the proceedings that a child or party has experienced domestic violence perpetrated by another party or there is a risk of violence. Presumably this covers violence perpetrated by a party’s partner or someone living in his/her household?

· If domestic violence appears to be an issue the court must identify the relevant factual/welfare issues, decide if they are relevant in deciding whether to make an order for residence or contact; and, if so, in what terms.

· No Order for residence or contact can be made in cases where domestic violence is alleged without the parties being present in court, and the court having considered whether to defer approving any proposed order pending a s7 report.

· All applications for residence or contact must be sent to CAFCASS for screening to determine if there are issues of domestic violence. The results of such screening are communicated to the parties at the first hearing.

· The court must decide whether a fact finding hearing is necessary; and if so:
(a)
record the reasons for its decision; 

(b)
direct parties to file witness statements giving particulars of the allegations; 

(c)
decide what evidence is needed from third parties such as the police or health services;
(d)
decide if a s7 report is needed; 

(e)
consider subject to the seriousness of the allegations and the seriousness of the case joining the child as a party to the proceedings and appoint a Guardian; 

(f)
fix a date not only for the fact finding hearing but also the final hearing;
(g)
consider what, if any, interim residence or contact order should be made.

· The court is specifically required at a fact finding hearing to make findings as to the nature and degree of any domestic violence established and its effect on the child, the child’s parents and any other relevant person.
· Following a fact finding hearing the court must consider:

(a)
whether any further s7 report is needed or the scope of ay existing instructions for such a  report should be widened;

(b)
whether it could be assisted by any social work, psychological or psychiatric assessments;

(c)
whether any party should seek advice or treatment as a precondition to an order for residence or contact.

· At a final hearing where domestic violence has been proved the court is bound, before deciding whether to make a residence or contact order to consider:

(a)
any harm the child has suffered as a consequence of that violence and the risk of future harm is such an order is made;

(b) the conduct of both parents towards each other;

(c) the extent to which the applicant’s application is motivated not by a desire to promote the best interest of the child but in order to continue a process of violence intimidation or harassment;

(d) the likely behaviour during contact of the parent seeking contact and it effect on  the child;

(e) the capacity of the perpetrator of violence to appreciate the effect of past violence and the potential for future violence.
· Where domestic violence is proved an order for contact should only be made if the court can be satisfied that the physical and emotional safety of the child and the resident parent can be secured before during and after contact.
· Judicial continuity is vital.

2.2.
The above Practice Direction is a symptom of the court’s continued obsession with domestic violence ever since RE L. Why select violence for such judicial scrutiny as opposed to other factors such as neglect or poverty?

2.3.
Its scope must be largely confined to private law proceedings and, by definition to domestic violence inflicted on a child of an order not to be so serious as to merit public law proceedings. Unless the PD requiring as it does consideration to appointment of a Guardian is all part of a process designed to substitute for some or most care proceedings private law cases with children joined as parties and represented by Guardians. The PD seems to introduce domestic violence as a justification for such a course in itself: if so, it is potentially at odds with the PD on appointment of Guardians generally which is only supposed to be as a last resort, i.e. after all other avenues such as involvement by CAFCASS and other experts.
2.4.
In terms of the directions for the marshalling of evidence needed for a fact finding hearing it omits to require service of Schedules of Allegations. These are vital to enable parties and the court to identify with precision exactly what is being alleged as well as to eliminate those allegations which are either incapable of proof or otherwise irrelevant to assist determination of what section 8 orders are made.

2.5.
The main flaw, as I see it, in the PD, is its underlying assumption that allegations of domestic violence are true. It makes no provision whatsoever for the situation where allegations are withdrawn, disproved or found to be untrue. A party seeking a section 8 order found to have perpetrated domestic violence is expected to gain insight into the effect of his/her behaviour and satisfy a court he/she no longer poses any threat to a child before contact can take place. The court is expected to consider whether the motive of such a person is to seek to continue a course of violence or intimidation. But where is the sanction for the party who deliberately makes false allegations in order to delay or frustrate contact. Why should the court not be duty bound to consider expert evidence such as a psychological/psychiatric report into such a person’s behaviour? Or even a change of residence?

3.
Some recent cases on fact-finding
3.1.
RE A (CHILD ABUSE) (2008) 1 FLR 1423: CA dismissed an appeal by a father against a finding that both parents were possible perpetrators of an ankle in jury to a child in circumstances in which the mother had been found to have caused an injury to the child’s head. The judge had been right not to exonerate the father altogether. The parties should have sought amplification from her of her judgment: had they done so it could be surmised that she would have said that of the two parents the mother had been the more likely perpetrator, although the father could not be exonerated. The moral of this tale is where there appears to be a need for amplification in a judgment, better ask the trial judge rather than invite the Court of Appeal to surmise what the trial judge is likely to have said had she been asked.

3.2.
LAMBETH LBC v TK AND KK (2008) 1 FLR 1229: CA dismissed an appeal by a LA against a decision to have a fact-finding hearing to determine whether a child was under 18 : although a LA could submit when being asked to do a s37 report that one or more of the three threshold requirements had not been met, in this case, that there was no relevant child under 18, it was ultimately a matter for the court not the LA to determine this issue.
4.
Publicity

4.1.
In the rather extraordinary case of RE H (CARE PLAN) (2008) 2 FLR 21 Macur J made “strident findings” against a mother in care proceedings supported by uncontested psychological evidence. Against a clear ruling that the LA must exercise extreme caution when even considering contact between her and her child, a “final” care plan recommended unsupervised direct contact. It transpired that the LA’s team manager was in dispute with two of her colleagues and had produced a care plan whose proposals were made without the approval or even knowledge of one of them. Unsurprisingly the court found the senior social workers had taken an “inappropriate and uninformed stance”. The court permitted publication of a summary of its decision identifying Southend as the LA but anonymising the names of the social workers involved. It held that professional witnesses were not entitled to hide behind a cloak of confidentiality that covered their evidence in family proceedings. There was a greater prospect of publication of a family decision as being in the wider public interest. In this case there was a public interest in informing “clients” and affected parties about the shortcomings that a new system introduced by the LA was intended to redress.
4.2.
In RE B; X COUNCIL v B (NO. 2) (2008) 1 FLR 1460 the court permitted a mother and two children who had been the subject of abortive care proceedings to waive their anonymity in circumstances in which the children wrote to the court expressing their desire to speak out about their experiences in the care system and the mother had e-mailed the judge explaining she had prepared an article on the family court system.
4.3.
In RE R (2008) 1 FLR 1252, another case in which parents were aggrieved by the family justice system, believing they were the victims of  a miscarriage of justice which had led to their adoption, an injunction was granted restricting publication by them of all material relating to the children as they were deliberately interfering with the court adoption process. They were, however, entitled to express their views and could air their grievances; they could probably identify the local authority but could not identify the children themselves or evidence given at the hearings.

5.
Sanctions for thwarting contact

5.1.
Two recently reported cases illustrate to what extent the court’s approach to this vexed issue can differ. In RE C (2008) 1 FLR 21 a mother had been found to have sabotaged the second of two CAFCASS observed meetings between a young child and its father and later persistently breached orders for contact despite the sanction of penal notices. The county court judge refused to imprison her for contempt but made a residence order in father’s favour despite there having been no time for any meaningful relationship to have developed. This was upheld on appeal.
5.2.
In RE C (2008) 1 FLR 826 Sumner J took a different approach when confronted by a resident mother who had sought to sideline their then 7-year-old child’s father moving to Devon with her new husband and baby. Despite having found the mother’s attitude to the child’s father had put the child at risk absent any evidence this would continue or that the child was at risk of serious harm he declined to make a change of residence in father’s favour. He said: 

“Courts are reluctant to change residence without giving the resident parent a chance to understand what has gone wrong and to remedy it, provided such a course is compatible with the child’s best interests.”

5.3.
In one sense it is difficult to reconcile these two decisions. In the first RE C the court’s response to mother’s implacable hostility was to order a change of residence which ran the risk of causing the child harm as the move took place before any sort of relationship had been re-established. Although in the second RE C much emphasis was placed upon the mother beginning to acknowledge her shortcomings, a change of residence order or even a shared residence arrangement would have caused much less harm to a child with whom a relationship with its father had already been established. 
5.4.
The decisions in both of the above cases appear to have been based upon considerations of the harm a child was likely to suffer by remaining with the resident parent. However in RE P (SURROGACY: RESIDENCE) (2008) 1 FLR 177 Coleridge J approached contested residence applications rather differently. The court made a residence order in favour of the biological father of a child whose mother had become pregnant through artificial insemination, pursuant to a surrogacy agreement, but had falsely informed the father she had miscarried. The father and his wife had established contact with his child, but expert evidence established she was not to be relied upon to maintain such contact. The court (Coleridge J) said the key test was not the likelihood of the child suffering harm at the hands of either parent (this was not, after all, a care case), but when choosing between two competing parental regimes was in which home was the child more likely to mature into a happy and balanced adult and to achieve his fullest potential as a human.
6.
Shared Residence

6.1.
In RE K (2008) 2 FLR 380 the CA heard a father’s appeal against the decision of a trial judge to increase the length of time his son spent with him from about 40% to 50% or then make a shared residence order. Refusing to increase the length of time to 50% but making a shared residence order, following A v A (2004) 1 FLR 1195
, it held: (a) it was possible for a shared residence order to serve the interests of a child even if the division of the child’s time between the homes was not equal; (b)  the two aspects of the father’s application, i.e. seeking (i) a ruling in favour of an equal division of time, and (ii) a shared residence order, did not stand or fall together but should be considered separately; (iii) courts need to be alert to any malign intent on the part of a parent to use an application for a shared residence order as a means of disrupting the other parent’s role in managing the child’s life (it found no such intent on the father’s part in this case); (iv) the phrase “joint residence” as opposed to shared residence was now reserved for situations in which a residence order was vested in two people living together such as a mother and step-father.
6.2.
In RE M (2008) 1 FLR 1087 a judge was criticized by the CA for making findings that the eldest of three children was responsible for sexually abusing her two younger siblings when there was insufficient evidence according to the higher standard of proof required, then under a shared residence order allowing the children to spend 9/14 days with their father and 5 with mother. Given the “undoubted wisdom” of keeping the children together under a shared care arrangement, equality was the starting point in any consideration. Taking account of the children’s expressed wishes, this is what would be ordered.

6.3.
In M v H (EDUCATION WELFARE) (2008) 1 FLR 1400 a specific issue arose under a joint residence arrangement as to whether a young child should be educated in England and therefore spend the majority of his time living with his father or in Germany with his mother who has become a Jehovah’s Witness. The held the mother’s beliefs and practices were factors which favoured the child going to school in England particularly in relation to parties and Christmas and in terms of the range of social relationships open to the child. It is noteworthy that at no stage was the shared residence order brought into question despite the physical distance between the parties and the fact the child would be spending much more of his life with his father than his mother.

6.4.
HOLMES-MOORHOUSE v L.B. RICHMOND-UPON-THAMES (2008) 1 FLR 1061 gave the CA an opportunity to lay down some guidelines to local authorities deciding upon applications for housing from a party in whose favour a shared residence order is made. It held a LA had been wrong to equate the concept of shared residence with “merely staying” It was required to satisfy itself of the reasonableness of an applicant’s expectation that dependant children would come to live with him. A LA was bound to give different weight to a contested hearing in which there would be no scope for any fresh assessment than a consent order in which case it would be entitled to consider the extent to which the child’s needs demanded that the child reside with the applicant; as such it could come close to assessing the applicant’s capabilities as a parent. The CA ordered the LA to reconsider the application; in the event it again refused it the matter should then be returned to the family court for its own reconsideration of the shared residence arrangement.
7.
Public Law: rectification of lower courts’ errors
7.1.
In RE L (2008) 1 FLR 575 Ryder J allowed a mother’s appeal against the FPC’s refusal to allow her application for a viability report, and, on hearing a week later a contested application for an ICO declined to order the child’s removal from its mother where she had failed to end her relationship with the child’s father. Finding that the magistrates had lost control of the issues and their own process (the interim hearing had become a hearing on the merits of all the issues in the case; after 3 days they had adjourned the matter part-heard for another 5 days!) he held: (a) the LA and guardian had both been wrong to assume that in order to justify removal all they had to demonstrate was that the interim threshold had been established. This was an error of perception and law; (b) the social worker and guardian had misconstrued two issues: (1) they had not understood that the test for removal was an imminent risk of really serious harm, and (2) the nature and extent of that risk as well as the extent to which that risk could be adequately protected against by measures other than removal.
7.2. In RE K (2008) 1 FLR 1 Munby J held that justices, who had declined to approve a care plan they otherwise endorsed because it made no provision for post-adoption contact, had fallen into error. They could and should have  approved the care plan except in relation to contact before either: (a) dealing with the issue of contact then and there; or (b) giving directions for the future determination of the issue; or (c) leaving it to the mother or guardian to make an appropriate application; or (d) adjourning the placement application (and with it consideration of contact in accordance with sections 26 and 27 of the Adoption and Children Act 2002) to a hearing after the position of the foster carers, who put themselves forward as adopters, had been resolved.

7.3. In NORTH YORKSHIRE COUNTY COUNCIL v B (2008) 1 FLR 1645 where assessments of paternal family members were not ready, and the LA was not therefore in a position to make a final care plan, an issue arose as to whether the position of the mother as a potential carer should be dealt with immediately or adjourned until the other assessments were ready. Black J held: (1) if the evidence was available there was no good reason why the court should not determine if a particular individual was not going to be a position to care for the child safely within the necessary timescale; (2) it was wring to assume decisions in care proceedings crystallised only when the court was about to make a final order; (3) once the court began the first part of a split hearing it had embarked upon the final determination of the proceedings. Such a process might be spread over some considerable time and even between different judges.
7.4. In SOMERSET COUNTY COUNCIL v D AND OTHERS (2008) 1 FLR 399 a county court judge was criticized for failing to lay down focused directions for a timely final disposal. At a “disposal hearing” he declined to endorse the LA’s care plans for eventual adoption, suggesting there was still time to explore the possibility of reuniting the family. He postponed all applications to give the parents time to address their problems, then at a short directions hearing a few weeks later, reviewed the parents’ efforts without hearing any evidence, renewed the ICOs and directed the parents to file further statements, listing the matter for further directions. The CA held: assuming it had been open to him to decline to make the care orders sought and provide the parents with one final opportunity to demonstrate swift improvement he should have required a specific raft of proposals, analysed in detail and, if approved made the subject of directions. He should have laid down a specific timeframe providing for a substantive review rather than a series of short directions hearings. At the review there would be a proper consideration of whether the investment of yet more time was justified.
8.
Miscellaneous

8.1.
A LOCAL AUTHORITY v E (2008) 1 FLR 978: the President considered the criteria for determining capacity of a vulnerable adult and held that there was no presumption that mentally incapacitated adults would be better off if their care continued to be met by family members although this is a “normal starting point”. The burden is on those seeking to place such a person outside his family unit to satisfy a court this is in his best interests.

8.2.
RE B (PROHIBITED STEPS ORDER) (2008) 1 FLR 613: allowing an appeal against an order prohibiting a mother from removing a child from England to Northern Ireland (save for holidays), the CA held that principles relating to leave permanently to remove a child from the jurisdiction have no application where a child is merely moving within the UK. Where a child will live (within the UK) is a factor to be taken into account when deciding to award residence to one of two competing parents in the first place.
.
� In which the CA held the test for determining whether a shared residence order might be appropriate was whether children regarded each of its parents’ homes as equally important and where there was a risk a sole residence order to either parent might be misinterpreted as enabling control.
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