Recent developments in service charges

Two recent cases once again highlight the importance for landlords of making proper and timely demands for service charges from their lessees and the potential for tenants to exploit a landlord`s failure to do so.

Brent London Borough Council v Shulem B Association Ltd [2011] EWHC 1663 (Ch) raised issues about the degree of formality which is required in a landlord’s demand for service charges under a lease and further issues as to the construction of s.20 of the Landlord and Tenant Act 1985, which imposes an 18-month time limit within which a landlord must serve a valid demand for a service charge.  The issues arising in relation to s.20B of the Act have been the subject of a number of decisions in the County Court and in various tribunals, but those decisions are not wholly consistent.

The tenant was the long leaseholder of a number of flats situated throughout all but one of 5 blocks on an estate owned by the local authority.  By the leases of those flats, the tenant covenanted to pay the local authority a proportion of various service charge expenses incurred by the local authority in respect of the flats.

In around 2003, the local authority decided that major works were required to the flats (including those owned by the tenant).  Those works necessarily involved the local authority incurring costs in relation to “qualifying works” within the meaning of ss. 18 and 20 of the Landlord and Tenant Act 1985 (“LTA 1985”) and “relevant costs” potentially within the meaning of s.20B of LTA 1985.

During and after the major works, the local authority took the following steps:
1 In March 2004, it gave notice to the tenant of the intended works and the estimated costs.
2 In February 2006, the local authority invoiced the tenant for major works carried out in 2003-04 (even though no works were actually carried out until 2004), based on the estimated costs it gave to the tenant in March 2004.  The tenant did not pay the invoice.
3 In December 2006 the local authority invoiced the tenant for the actual amount due.  The sum demanded in December 2006 was in the event less than the sum specified in the estimate in March 2004 and invoiced to the tenant in February 2006.  Once again, however, the tenant refused to pay.

As a result, the local authority brought proceedings against the tenant to recover the tenant’s proportion of the landlord’s costs incurred in effecting the major works.  The tenant defended the claim on the basis that the relevant costs were incurred more than 18 months before December 2006 when the landlord demanded from the tenant the actual amount due.  The tenant made an application to strike out the landlord’s claim on the ground that the local authority was barred from recovering the costs by the operation of s.20B(1) of LTA 1985.  The trial judge held that the February 2006 letter was not a valid demand for the purpose of the leases and/or s.20B(1), but that it did constitute a "notification" for the purposes of s.20B(2).

On appeal, the High Court held that:
(a) The February 2006 letter did not amount to a valid demand letter within the meaning of clause 2.6 of the leases because it did not satisfy the requirements of clause 2(6) of the leases with regard to form and content of a valid demand. Clause 2(6) of the leases permitted the landlord to demand a proportion of the actual expenditure.  It did not allow the landlord to demand payment of a figure which was not based on actual expenditure or to demand payment of a sum which was in excess of its entitlement under the leases although with an offer subsequently to refund to the tenant any overpayment.
(b) The reference to a "demand" in s.20B(1) LTA 1985 presupposed that there had been a valid demand for payment of the service under the contractual provisions of the leases. Given that the Court had found that the February 2006 letter was not a valid demand under the terms of the leases, it followed that it was not a "demand for payment of the service charge" within the meaning of s.20B(1).
(c) With regard to the interpretation of s.20B(2) LTA 1985, the written notification had to state a figure for the costs incurred by the landlord.  Such a notice would be valid for the purposes of s.20B(2) even if the actual costs subsequently demanded were in a lesser amount.  Further, the by s.20B(2), the notice must inform the tenant that the tenant would later be required under the terms of the lease to contribute to those costs by the payment of a service charge.  The notice did not have to inform the tenant what proportion of the costs would be passed on to it nor what the resulting service charge demand would be. In this case, the February 2006 letter did not satisfy the s.20B(2) requirement that it should contain a statement "that those costs had been incurred" when it did not purport to state what the actual costs were and included a statement that the actual costs might be greater than the estimated costs referred to, and that the local authority would wish to recover any such excess.
(d) As a result, the February 2006 letter did not constitute a demand within the meaning of clause 2(6) of the lease, nor was it a demand for payment of the service charge or a notification in writing within the meaning of s.20B LTA 1985.

The landlord`s claim therefore failed.  The case underlines the importance for the landlord to ensure that it complies both with the terms of its leases and with the strict terms of LTA 1985 when it carries out major works and makes demand for payment for those works.

Amourgam v Valepark Properties Ltd [2011] UKUT 261 (LC) concerned the application of s.21B LTA 1985.  The appellant appealed against a decision of the LVT as to the amount payable by him to the landlord by way of service charges.  The issue for determination by the Upper Tribunal was whether s.21B LTA 1985 applied to demands for payment of a service charge served on or after 1st October 2007 (when that section of the Act came into effect), where the costs to which the demands related were incurred prior to that date.

HH Judge Huskinson sitting in the Upper Tribunal held that s.21B applied to demands for payments of a service charges served on or after 1st October 2007, when that section of LTA 1985 came into effect, where the costs to which the demands related were incurred prior to that date.  S.21B applied to all demands for service charge made after the section came into effect, save in so far as such compliance was excused by the transitional provisions in the Service Charges (Summary of Rights and Obligations, and Transitional Provision) (England) Regulations 2007.  It is irrelevant that items of expenditure for which a service charge was demanded might have been incurred prior to 1st October 2007 and any demand being made after that date must comply with s.21B.
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